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MINUTES OF THE TOWNSHIP OF MENDHAM PLANNING BOARD
REGULAR MEETING HELD SEPTEMBER 19, 2012




Chairman Giordano called the meeting to order at 7:31 p.m. and asked for roll call.  Upon roll call:  


ROLL CALL  
PRESENT:	Mrs. Thomas, Mr. Pierson, Mrs. Link, Mr. Smith, Mr. Mayer, Chairman Giordano
ABSENT:	Mayor Tolley, Mr. D’Emidio, Mr. Perri
Others present:	Ms. Tiena Cofoni, Esq., Mr. Edward Buzak, Esq., Mr. John Hansen, Engineer, Mr. Stephen Souza, Environmentalist, Mr. Robert Michaels, Planner


SALUTE THE FLAG


ADEQUATE NOTICE of this meeting of the Mendham Township Planning Board was given as follows:  Notice was sent to the Daily Record, the Observer Tribune and the Star Ledger on January 4, 2012 and Notice was filed with the Township Clerk on January 4, 2012.


MINUTES
Motion to accept the minutes of the August 15, 2012 Regular Planning Board meeting was made by Mrs. Link and seconded by Mr. Pierson. All the members agreed except Mrs. Thomas, who abstained.  Motion carried.


APPLICATION:  PB-12-01 – BOB DEMPSEY – continued
Minor Subdivision w/Bulk Variance
61 Schoolhouse Lane
Block 125, Lot 25

Chairman Giordano stated for the record that he has rehabilitated himself by listening to the audio of the August 15, 2012.  He went on to say that it is his understanding that the Board directed Counsel to prepare a draft resolution for the Board’s consideration (and subject to numerous conditions) for the purpose of discussion amongst the Board members.  

Chairman Giordano began the discussion by stating his position on the application.  He said that he is very ambivalent in his views since the current house owned by Mr. Dempsey is indeed a beautiful historic structure, and he would not like in any way to see it destroyed as a piece of living history within the community.  However, he opined that he is not thoroughly comfortable with what the application entails and is concerned that this structure is serving to further the ability to place another house in Mendham Township, along with a definitive lot line versus one that is somewhat amorphous prior to this time.  For the record, Chairman Giordano stated his concerns.  First, the lot adjacent to this particular property (the lot which is being carved off) has now undergone a transformation with respect to the number of variances that are being requested in order for the property to be buildable with respect to the limitations that have been placed upon it by wetlands etc.  He said that there were two variances that were particularly bothersome - the first being the lot geometry circle, which is there for a reason.  The second variance is the need for relief from steep slopes.  Once a lot exists then the Board is not in a position to deny a buildable structure.  There are also significant environmental constraints with respect to the second lot in terms of wetlands, and he opined that there are seemingly too many issues besides these variances needed in order to try and shoehorn a new house on the property.  Chairman Giordano continued to express concern that with all of the issues and variances that the Board would need to address along with the restrictions imposed on the second piece of property, there is still no guarantee that the historical house would be preserved into the future.  He went on to say that there are too many problematic conditions and that while he was in favor of saving the historical house, a bad decision would be made by allowing the subdivision.  He stated that his position is that the property should not be subdivided.

Ms. Cofoni began by addressing the draft resolution before the Board.  Mr. Buzak added first though that the blacklined version of the resolution being addressed by the Board reflects the comments of all the professionals.   As part of a procedural issue for the record, Ms. Cofoni confirmed that all the Board members who are present, except, Mrs. Thomas, could vote on the application.  

Ms. Cofoni began by saying that the resolution addresses a minor subdivision approval with variances and waivers.  She reviewed the blacklined version of the resolution dated 9/19/2012.  The first significant issue is with regard to the actual subdivision line.  The line would be consistent with the municipal property boundary line as depicted in Mendham Township’s tax map, which is inconsistent with the Morris Township tax map.  As a condition of approval, the Morris Township tax map would therefore need to be amended.  She continued reviewing the resolution, which included the following changes and considerations:

· Date changes on several plans and reports that had been submitted (Page 3), 
· Discussion of the Alward House (Page 4), 
· Environmental constraints (Page 5)
· Access to the property (Page 6), whereby there would be one common driveway accessing both properties (something not usually allowed).  
· Stormwater management (Page 7), which stated that as a result of the concerns of the Board Engineer, the applicant will curb the driveway and provide inlets along the curb.  
· Plan Revisions section (Page 7) details plan revisions that still need to be made in order to be acceptable.
· Variances required (Page 8), which includes a lot geometry circle variance, a net building envelope area variance, and a minimum driveway setback variance.  It also describes the testimony provided in support of the variances.  
· Waivers required (page 9), which include steep slope waivers.  The proposed plan includes disturbance of 25.7 percent of slopes measuring 10-15 percent, whereas a maximum disturbance of 25 percent is permitted. For slopes measuring 15-25 percent, the proposed plan includes the disturbance of 25.6 percent of the slopes, whereas a maximum disturbance of 15 percent is permitted.  These are the revised figures taking into consideration the K-turn in the driveway that was added.  Also, the last waiver is for site distance for entrance onto Schoolhouse Lane from the common driveway – 390 feet is required and 250 feet is being proposed.
· Morris Township approval (page 10)
· Objector concerns (page 10)
· On Page 11 through to the end are all conditions, which would need to be satisfied, which include: 
· perfection by deed and signed plans, 
· satisfaction of the Morris Township resolution conditions 
· Morris Township amending the tax map 
· specifics for the driveway construction 
· traffic control measures subject to review and approval by the Township engineer and Chief of Police 
· sediment and soil erosion control measures 
· installation of conservation easement markers 
· the septic disposal field requirements
· the requirement that the proposed dwelling is limited to 7,200 square feet
· requirements prior to execution by the Board of the plat and the deeds 
· prior to the issuance of any permits for construction, a Lot Development Plan application shall be filed and approved with the Township.

Mr. Buzak said that Mr. Hansen thought the Board included in their motion a request from the neighboring property owner with respect to an easement along the rear of the property including perhaps some additional plantings.  Mr. Buzak stated that there is a 25-foot conservation easement around the perimeter of the property.  Ms. Cofoni believed the requested easement was between the proposed house and the edge of the property.  This item still remains an open issue and would need to be determined.

Chairman Giordano raised another open issue on the proposal, which is with respect to the extension of the driveway.  He stated that Mr. Page and the applicant had discussed the fact that the extension of the driveway into the existing lawn area was in the riparian zone and that Mr. Page said he would contact the DEP confirming with them that a permit is not required.  Mr. Souza clarified that the applicant would need to submit a formal application to the DEP.  In this case it appears that what is being proposed should entitle them to obtain a permit by rule, which is the simplest of the permits to obtain of the Flood Hazard area regulations.  Mr. Michaels stated that this is covered under Section “O” of the resolution.  Mr. Buzak added that the conditions under “O” are those that are required to be fulfilled prior to the execution of the deed or plat perfecting the subdivision, and if this condition is not satisfied, the plat cannot be signed and the subdivision is not created.  

Mr. Buzak went on to say that there are numerous variances and waivers that are being requested in this application.  The Municipal Land Use laws set forth the standard that an applicant must meet in order for a Board to grant a variance.  Essentially, there are two elements in the statute.  One relates to the condition of the land and that failing to grant a variance would create a hardship to the applicant as a result of certain conditions in the land – topography, shape of the property, etc. The second alternative criteria would be one in which the variance advances some purpose of the Municipal Land Use law and that the benefit arrived by advancing this purpose exceeds the detriments that are created as a result of allowing the variance.  The applicant is required through the testimony that has been provided to meet one of these criteria.  In addition to either of these two criteria, the applicant must also meet the negative criteria.  There are two negative criteria to consider, both of which must be met.  The first one is that there is no substantial detriment to the public good by granting the variance(s). 
Many times this relates to the effect of granting the variance on the neighborhood.  

The second negative criterion that must be met is that there is no substantial impairment of the zoning ordinance or the zoning (Master Plan) plan.  There should not be a substantial deviation or impairment of the Master Plan of the municipality.  The substantial impairment to the zoning ordinance becomes somewhat more difficult because a variance by definition is a deviation from the zoning ordinance.  So the question becomes one of degree of impairment since the negative criteria requires no “substantial” impairment of the zoning ordinance.  Mr. Buzak stressed that while evaluating applications, the Board’s determinations should not be subjective for the most part and that there is a standard that must be met.  He stated that waivers on the other hand are somewhat broader and easier to obtain since the granting of a waiver does not require the satisfaction of any of the negative criteria.  Waivers under the statute are called “an exception.”  He read the statute to the Board members and discussed “waivers’ further and cited an example of the steep slopes ordinance when evaluating a waiver from this.  

Chairman Giordano stated that by sitting on the Board as a fact finder, it is difficult finding “as a fact” that indeed there is a hardship with respect to this lot since it is already being utilized.  He opined that he also has a difficult time with the testimony proffered (not with respect to the preservation of the house) whereby there is no guarantee that the house will remain preserved and not be lost at some point for many reasons not withstanding any restrictions that would be put in the deed.  In addition to the house, the application would create a proper lot line as a boundary between two jurisdictions.  He questioned whether this is really (as was stated in the testimony) beneficial to the Municipal Land Use law.  Mr. Buzak stated that an applicant has no input when establishing the municipal boundary lines.  These are established between two municipalities.   He went on to discuss the subject of municipal boundary lines further since it can be complex.  He agreed that municipal boundary line is not necessarily any great benefit to Mendham or Morris Township; however, it needs to be recognized that the portion of the property in Mendham Township does meet the minimum lot size, and the applicant is not seeking a variance to create an undersized lot in Mendham.  There are, however, other bulk requirements where variances are needed to be obtained because Mendham has a fairly sophisticated zoning ordinance that attempts to regulate a variety of things.  This has been developed over a period of years in addressing town land issues.  He opined, therefore, that when asked to deviate from this, the standard is quite high and careful consideration should be taken with the negative criteria met.  

Chairman Giordano raised the issue of the site distance being reduced by 36 percent at the end of the driveway and that this would be a detriment to the public.  The speed limit is 35 mph and while drivers mostly keep to this speed limit travelling up the street, unfortunately driving down the street is a very steep grade, and 35 mph is not always maintained.  He opined that this 36 percent reduction is somewhat sizeable to him and questioned whether this would be a detriment to the public good regarding this site distance variation.  Mr. Hansen responded that the ordinance requires that the driveway site distance meets the ASHTO standards and that this standard is one that is greater than stopping site distance.  It allows for a little more reactive time to look left and right before exiting.  The applicant’s position in testimony was that the stopping site distance provided is sufficient to make a safe turn in exiting the driveway.  He went on to say that if this application is approved, the only difference between what exists now and what will exist in the future is that there will be more exit activity off of the driveway because of the added house.  The Residential Site Improvement standards allocate 10.2 trips on an average per day exiting a driveway.  In summary, therefore, what needs to be considered is that the applicant does not meet the actual standards, has asked for relief, of which testimony has been given, and whether it is acceptable with the knowledge that there would be increased activity, whereby there would be on average another 10 trips per day exiting the driveway.

Mr. Mayer opined that there were still a lot of unresolved issues on this and said he wasn’t sure if there was closure on some of these issues.  He said he wasn’t sure if these issues were discussed enough to enable a vote.  There were also issues raised by some of the public that were genuine concerns, and he said he was uncertain if these concerns were necessarily addressed thoroughly enough at the last meeting or even in the working resolution.  He opined that the application is being rushed through the process with a resolution to be voted on.  Chairman Giordano clarified that the vote at the last meeting was taken simply to direct Counsel to prepare the resolution (no vote was taken on the application).  Mr. Buzak further clarified that one of the purposes of drafting the resolution was to outline the issues of the application that should be addressed.  The idea was to have something before the Board that would attempt to collect all the evidence into some format that could then be analyzed and evaluated by the Board members.  He went on to say that if there are additional items needing to be addressed, these could be added.  Again, the idea was for the Board to debate this application at this meeting, and while there is a resolution (which the Board is free to adopt or make amendments to and then adopt), the preliminary thought was to discuss the substance of the application by using the resolution as an outline of issues and then make amendments as necessary.  

Chairman Giordano opined that there is no hardship because there is already utilization of a lot and that with respect to the advancement of the Municipal Land Use law, he does not take lightly the attempt to save the Alward House.  However, he opined that it cannot be guaranteed that the house will be saved.  His other concerns included site distance, issues regarding steep slopes, wetlands, no net geometry circle, and no net building envelope.  Concepts with respect to allowing land to be utilized when not utilized at all is one thing; however, in this case, the land is already being utilized, which is why Chairman Giordano stated he has a difficult time with the application.  As a result, he finds as a matter of fact that the criteria have not been met.

There was some discussion regarding the DEP issue, and Mr. Souza stated that typically there is a 90-day review, but it is possible to get an approval or denial within as little as 30 days. However, it is all a function of submitting a formal request to the DEP.  He went on to say that the freshwater wetland related issues have been addressed.  It’s the flood hazard regulations that could be an issue both with the clearing and the modification of the vegetation along what would be the driveway site line as well as perhaps some other modifications that would have to be made within the body of the property for the driveway construction.  Mr. Souza said that he stated in his review letter that the proposed future development of Lot 25 will likely result in a total site disturbance of greater than 1 acre, the creation of more than ¼ acre of new impervious cover, and a greater than 5,000 square feet of soil disturbance.  These disturbances will require conformance with the State’s major stormwater rules (NJAC 7:8), the Township’s stormwater ordinance, and the Morris County Soil Conservation District’s soil and sediment erosion control standards. Mr. Hansen added that what was proposed was just under the one acre of disturbance and is written into the resolution as a condition of approval that a lot development would need to be obtained before building a house.  The lot development is then reviewed, and if at that point, the disturbance is more than an acre, there would then be an issue.  As long as it remains below the threshold of a major development consistent with the subdivision approval, it does not become an issue since it is within the requirements. 

 Mr. Buzak also stated that there is nothing in the resolution that absolutely protects the Alward house from destruction in the future, and there is nothing the Planning Board can do to prevent this from happening.  There was some discussion regarding the preservation of the Alward house in the future and the efforts imposed by Morris Township through the historic preservation restrictions as a part of their condition of approval to preserve the house.  Ms. Cofoni read to the Board some of the elements in the Morris Township resolution regarding this.  She also clarified that if the Board granted an approval with the necessary variances, the subdivision would be perfected, the conditions would be met and a future buyer of the lot is protected so he could build a house on the property.  For example, the DEP permits must be obtained prior to perfecting the subdivision.  The approval itself doesn’t create the two lots but the perfection by filing the deed and the plat later that creates the two lots.  This action cannot happen until the conditions are satisfied in the resolution.  The historic preservation conditions would be more of a hurdle for a future buyer, and these are out of the Township’s control since Morris Township imposed these conditions.  She went on to say that there are restrictions on building on the lot but these restrictions are a product of the ordinance and state regulations and not a result of the resolution.  Chairman Giordano stated that this Board would need to relieve the applicant on some of these conditions.  

Mr. Buzak added that should the Board approve the subdivision, the Alward house property would be separate from the Mendham property and could be sold to anyone as can the Mendham lot.   Also, it was clarified for Mrs. Link that the proposed house would only be approximately 7,200 square feet, which is well within the FAR requirements.  After Mr. Mayer asked if a property can be subdivided without the intention of creating a buildable lot, Mr. Buzak responded that the subdivision itself must meet the Township’s zoning criteria, and the intent of that is to be able to create a buildable lot.  He went on to say that there is hesitancy to create lots that cannot be improved; however, there is debate in the legal community as to whether a lot has to be a buildable lot if it meets all other criteria.  Mr. Michaels added that the planning theory is that the intent of granting a subdivision is that a lot created is a lot that is intended to be built upon.  There was some further discussion regarding this point.  

Mrs. Link raised the issue of the 25-foot tree protection area.  It was clarified that this is part of the ordinance.  Mr. Souza clarified that the conservation easements are all DEP related and would be asking for some type of demarcation along the boundaries so it is clear that these areas are off limits to any further type of disturbance or encroachment.  Ms. Cofoni clarified that a 25-foot wide conservation easement would be granted to the Township.  Mr. Souza went on to say that there are conservation easements by matter of the issuance of the wetland transition area and the applicant has agreed to delineate this physically.  Ms. Link added that the Township should be added to the word Mendham in the resolution.  She said that she is inclined to vote that the Alward house be preserved.  

Ms. Thomas opined that the zoning ordinances are created for a reason and in reading through the resolution there are quite a few variances and waivers that the applicant is seeking.  One of her concerns was the stormwater runoff and drainage.  Even though there were stormwater issues addressed with the application, she is still not comfortable that the excess runoff generated from the property would be alleviated.  She also expressed her concerns regarding the decreased site distance and increased land disturbance, which she finds excessive.  Mrs. Thomas reiterated that there is no guarantee that the Alward house could ultimately be saved and sited the two historic houses on East Main Street in Brookside that ultimately were torn down.  Mrs. Link responded that the difference is that the two houses on East Main Street were not salvageable; however, it has been conveyed by various Boards in Morris Township that the Alward house is in good condition and that there is not too often a chance to save a house such as this.  

Mr. Smith expressed his concerns about setting a precedent for future applications regarding a waiver from steep slopes if the application was approved.  Mr. Buzak responded that each application is evaluated based upon the evidence presented and every waiver that is granted is a departure from what’s required, which makes it very difficult for another applicant to expect a waiver to be granted just because it might have been granted in another application.  Every property is unique and so in a broad sense, a precedent for future applications regarding the granting of a waiver for steep slopes would not be set.  Chairman Giordano opined that while the variances themselves are not the issue, a subdivision would create a lot with variances as opposed to a clean lot.

Mr. Pierson made a motion to deny the application.  Mr. Buzak stated that the resolution that was prepared was a resolution to grant it at the direction of the Board and that this served a purpose of setting forth the items that needed to be addressed.  If a motion is made to deny an application with direction from the Board to draft a resolution to deny it, it is helpful to obtain some of the concepts that the Board is considering as justification for the denial.  He went on to say that if a motion to deny is approved, then this would be memorialized since most likely action on the application would be taken this evening.  A memorializing resolution would then be prepared, which would be on the agenda for the next meeting and only members who voted in favor of the action (the denial) would be permitted to vote on the memorializing resolution.  Chairman Giordano seconded the motion.  He stated that the motion to deny is being fostered for the following reasons: 

· the Board would find that there is no hardship in terms of the criteria that needs to be overcome with regard to the variances in as much that there is already a house with respect to the property
· the negative criteria have not been overcome in terms of substantial detriment to the public good because of the lack of sufficient site distance and that a 36% reduction in legal requirements for site distance is sufficient to cause the Board considerable issue with respect to allowing additional trips in and out of the driveway.
· the ordinances with respect to both the net building envelope and the lot geometry circle are sufficiently ingrained in Mendham Township municipal law and should not be so readily or easily waived as the applicant has done and who has not shown why these should be waived.
· it is deemed that the nature of the land is not something that is in fact a hardship since at the present time it cannot be built upon and therefore there are no steep slope waivers required since it is a regular lot upon which a house exists.

Chairman Giordano went on to say that the issue with this application is that the subdivision is financially predicated upon an attempt to save an historic house, which is an admirable concept but one which he has some difficulty with because the house at some point could become completely unmarketable and fall into disrepair.  He opined there are too many difficulties with the application and no guarantees regarding the preservation of the Alward house. 

Mr. Buzak clarified that a “yes” vote is the denial of the application and a “no” vote does not create an approval.  It just prevents a denial and then some action would need to be taken.


Upon roll call:

AYES:  Mr. Pierson, Mr. Mayer, Chairman Giordano
NAYES:  Mrs. Link, Mr. Smith
ABSTAIN:  None

Motion carried.

Mr. Buzak stated a memorializing resolution will be drafted denying the application for the reasons stated.  The three members who voted in favor of the denial will be able to vote on the memorializing resolution when it is presented.

With regards to the Walter Suroweic application, Mr. Buzak stated that an extension of time signed by the applicant’s attorney was granted through November 30, 2012.  The application will be carried to the October 17, 2012 meeting at 7:30 pm in the municipal building.  There will be no further notice given.  Chairman Giordano stated for the record that application PB-10-01 will be carried to the October 17, 2012 at 7:30 pm

DISCUSSION ITEMS
Sign Ordinance

Chairman Giordano stated that the Township of Mendham is looking to modify its zoning regulations with respect to signs.  In Section 1 of the draft sign ordinance proposal, other than official traffic sign and street signs, permits will be required now and certain signs will be forbidden altogether.  The ordinance now requires that any sign permit be signed off on by the owner of the real estate.  Mr. Buzak said that in general one cannot put a sign on private property even if the property is vacant.  It becomes somewhat more problematic when there are rights of way that are 50-foot wide, paved 30 feet with 10-feet on each side and the political signs are placed there without permission.  The argument is that this is part of the public right of way and therefore can be placed there.  Mr. Michaels pointed out that Section 3.h exempts political signs from permits as long they don’t exceed 32 square feet and placed on private property.  There was some discussion regarding the size of signs.  

Mrs. Thomas stated that it was she who raised the issue of signs in Mendham Township and that she would just like to tighten the ordinance up a bit without going overboard.  It was decided that the size of the signs should not exceed six square feet.  Mr. Buzak stated that the regulation of political signs becomes somewhat more problematic than other signs.  These take on an added dimension in terms of the analysis and validity of regulations.  It was decided that the Planning Board recommend to the Township Committee that the signs be reduced in size to 2 x 3 and that the Board is very cognizant of the free speech implications and would assume that Mr. Mills will counsel the Township Committee with respect to any such connotations that are involved.  

Chairman Giordano referred to Section B regarding temporary signs inside windows and stated to Ms. Cofoni that the Planning Board notes that due to the limitation in the number of commercial establishments in Mendham Township, the Township Committee may deem this section superfluous.  There was some discussion regarding temporary signs and the length of time they may be left up.  Ms. Cofoni suggested that a contractor’s sign be removed from a premise 30 days after the completion of work.  Chairman Giordano said that Section E will be changed to read that a sign must be removed 30 days within completion of the work.  He went on to say that under prohibited sign features section he did not find the definition of decorative element (Section E).  He opined that Mr. Mills should clarify this.   Chairman Giordano continued reviewing and discussing the draft ordinance with the Board members, and he suggested that Mr. Buzak and Ms. Cofoni review the draft ordinance for their input and perhaps tailor it more simply to the needs of Mendham Township.  He went on to say that it should be conveyed to Mr. Mills and the Township Committee that the Planning Board has significant issues with the draft ordinance and that addressing it will take quite a bit of time.  

A motion to adjourn the meeting was duly made and seconded at 9:58 pm.



Respectively Submitted,

Beth Foley
Planning Board Secretary
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