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MINUTES OF THE TOWNSHIP OF MENDHAM PLANNING BOARD
REGULAR MEETING HELD DECEMBER 17, 2014



Chairman Giordano called the meeting to order at 7:30 p.m. and requested roll call.  Upon roll call:  


ROLL CALL  
PRESENT:	Mr. D’Emidio, Mr. Smith, Mr. Mayer, Chairman Giordano
ABSENT:	Mayor Thomas, Mr. Strobel, Mrs. Link, Mr. Perri, Mr. Kaplan

Others present:	Mr. Edward Buzak, Esq. 

	
SALUTE THE FLAG


ADEQUATE NOTICE of this meeting of the Mendham Township Planning Board was given as follows:  Notice was sent to the Daily Record, the Observer Tribune and the Star Ledger on January 7, 2014 and Notice was filed with the Township Clerk on January 7, 2014.



ORDINANCE No.12-2014

The first order of business was to review a Township Committee proposed modification to a land use ordinance.  Mr. Buzak stated that this ordinance amendment is intended to accommodate some concerns regarding a proposed development in the overlay zone for the Saint John the Baptist property.  He began reviewing some of the proposed changes and said that there was one permitted use that had been omitted in the overlay zone as drafted, which is onsite affordable housing to accommodate any growth share.  

Part of the proposed modification is to address the concern as to how the Township is going to satisfy its affordable housing obligation and how this development would contribute to this satisfaction.  He went on to say that when the ordinance was originally drafted, there was a growth share regulation that addressed affordable housing, which tied the obligation to make realistically possible the construction of affordable housing in direct relation to the magnitude of construction that took place in the municipality.  However, growth share was invalidated by the Supreme Court in 2013, and there are currently no regulations that are applicable.  COAH proposed new regulations, which were supposed to be adopted in October, 2014 but failed to do so through a tie vote (only six members are presently seated of what is designated as a 13-member Board).  The proposed regulations were not a growth share structure but part of an old methodology of assigning numbers, which meant that the total obligation of the Township, if the regulations had been adopted, would have been 46 units consisting of 16 units as part of the prior unanswered obligation and 30 new units.  

Mr. Buzak opined that the Township will likely have some obligation in the future though it is unknown presently as to what that is.  The purpose of the section of the ordinance concerning the affordable housing obligation added to the overlay zone is an attempt to address it differently as development occurs.   First, the amendment eliminated the obligation for the developer to construct the onsite units since the developer in his view was unable to construct the development as proposed and also include an affordable housing component.  This left a couple of alternatives, one of which was to construct the units elsewhere in the municipality or pay a fee in lieu of constructing the units, which would be collected by the Township.  This would provide a source of funds for the Township in an attempt to construct units that would otherwise have been constructed by the developer.  The question became how this would be calculated and how the fee would be paid. 

As part of the ordinance, under the affordable housing obligation, the Township ostensibly allowed the developer the option of constructing the units offsite or making a payment in lieu of construction.  The obligation is tied to the size of the development, and while the traditional set aside is 20 percent, the regulations before COAH had reduced this obligation to 10 percent.  The Township has proposed a reduction in this number to 5 percent.  This would be one method by which the developer could satisfy the obligation.  

The second method is rather than the direct payment of a fee in lieu of the construction tied to the value of the unit, the Township has elected to utilize what is known as a development fee, which under COAH regulations (when they existed) was maxed out for residential units at 1 ½ percent.  The Township has proposed to reduce that to ¾ of one percent and establish this as the development fee to be paid by the developer in lieu of constructing the units offsite or paying a lump sum fee.  The 0.75 percent fee is tied to the equalized assessed valuation of the new and reconstructed units, and the balance of the ordinance under this section goes through the mechanism of paying the fee with the money placed in a separate segregated account utilized only for affordable housing purposes.  The ordinance creates a housing trust fund, use of funds, control of the funds by COAH etc.

Mr. Buzak went on to say that what the ordinance does indirectly trigger is the participation of the Township in the COAH process.  The Township submitted a third round submission sometime after 2004 when the first set of regulations came out for the third round, and the Township as part of that submission indicated that the obligation had been satisfied both in the prior rounds and in the third round as well.  COAH disagreed with this with a ruling that the Township was short by 2 to 4 units.  Simultaneously, the third round regulations were invalidated with new regulations proposed, and all the municipalities had until December 31, 2008 to submit a revised plan.  Irrespective of the fact that the Township was ruled short on its obligation (and even had they not been), they would have submitted a revised plan because the regulations changed again.  

The Township elected not to submit a revised plan and to date has still not done so.  Mendham Township has not really actively participated in the COAH process after COAH ruled that the Township was 2 to 4 units short in their obligation.  He went on to say that the adoption of this ordinance will effectively commit the Township to submit to COAH since in order to have a developer’s fee, there must be a submission.  COAH must approve not only the ordinance but a full submission to satisfy the affordable housing obligation, whatever this may be (and is clearly unknown at this time).  As a result, the Planning Board will become involved since the Board is the body who develops the plan and adopts a housing element and fair share plan as part of the Master Plan, which then goes to the Township Committee.  It is then ultimately sent to COAH.

Mr. Buzak stated that this development fee, while being adopted in conjunction with this ordinance and this ordinance being adopted with a contemplated plan to develop a particular site, is really municipality-wide.  Even though it arises in context of the overlay plan, the fee is established for all residents.  Mr. John Mills is aware of this and will again bring this to the attention of the Township Committee.  He said that typically anything that increases the assessed value of the property would be subject to the fee.  This, however, should be clarified by the Township Committee since most additions or renovation of a portion of a house can add to assessed value without increasing habitable space.  

Mr. Smith inquired if the Township has a current site in mind for the affordable housing, and Mr. Buzak did not know the answer to this.  Mr. Buzak added that the timeframe of the satisfaction for the affordable housing will depend upon how the regulations are ultimately adopted by COAH.  In terms of payment of the developer’s fee, this would be based upon the building permit and the CO.

Mr. Buzak clarified that in regard to the percentages, the 5% is half of the set aside that COAH had previously proposed, which is typically at the discretion of the municipality.  However, the magnitude of development would increase in the municipality as the set aside is reduced.  With a 5% percent set aside an increased number of affordable units will need to be built in order to generate the fee than if it was a 10% set aside.  He stated that a time line to satisfy the obligation for the 46 units was established, which is a ten-year time period from now (2024).  If this cannot be done in this timeframe, Mr. Buzak opined that COAH would likely revoke the Township’s certification.  This could result in the Township becoming susceptible to a builder suing the Township for not satisfying its Constitutional obligation and seeking a rezoning of a piece of property in order to build an inclusionary development, which would be a number of market units and affordable units within that project.  Mr. Buzak went on to explain that if the Township does not opt into the program at all, then it becomes susceptible to a builder’s lawsuit, which is the current situation in the Township.  There was some discussion regarding the section in the ordinance referring to when the developer’s fees are paid and a three-party escrow, which includes COAH.  Mr. Buzak explained that we are part of Region 2 (with a four county region) and that there are many affordable housing units built in Morris County that are vacant.  People want to sell them but cannot find a qualified buyer in the low income and moderate income category to purchase these units.  

Mr. Buzak stated that the Planning Board’s response to the Township Committee must include the fact that the amended ordinance is not inconsistent with the Master Plan and land use element of the Master Plan and must provide any recommendations or comments that the Board may have.  Chairman Giordano read a draft of a proposed response to the Township Committee for the Members of the Planning Board to consider.  For the record, Mr. Buzak stated that the other amendments to the ordinance are minor changes that do not really affect the overall development scheme but provide a little more flexibility to the developer in order to be able to accomplish his objective in creating the type of facility he wishes to develop from the existing building.

Mr. D’Emidio inquired as to why the developer fee was cut in half to ¾ of one percent from 1 ½ percent.  Mr. Buzak explained that the 5 percent set aside is applicable to this overlay zone.  He opined that he thought none of the other zones in the Township have an affordable housing set aside (he thought they were all just straight zones).  This was created when the growth share regulations were put into effect, and there was a more general growth share provision.  These are some of issues that the Township will need to consider to develop the housing element and fair share plan.  To obtain the development fee, the municipality is going to have to put forth a plan that satisfies whatever COAH determines Mendham Township’s requirement as to affordable units becomes.  The Planning Board (with the municipality) would need to decide what properties would be rezoned to allow for a higher density and have a set aside of 5% for each of those developments to meet the 2024 goals.  

[bookmark: _GoBack]There was some discussion regarding areas in Mendham Township conducive to high density building.  Mr. D’Emidio opined that this requirement could never be met and asked again why the 10% was lowered to 5% along with why the developer’s fee was cut in half.  Mr. Buzak stated he could not explain this since this was done by the Township Committee.  He continued to say that a developer’s fee with no percentage set aside would be allowable by simply electing to satisfy the obligation by simply having a development fee.  However, he is unsure if this would end up producing sufficient funds to accommodate the obligation and therefore, doubted whether that would result in an approval by COAH of the plan.  Mr. Buzak opined that COAH should normally be handled by approaching the affordable housing issue as a discreet issue and figure out how it would be accomplished as opposed to trying to fit it into a development regulation.  

Mr. D’Emidio stated that he had one correction in the ordinance and referred to number 13 on page 2.  The new ordinance is now called the Reuse and Reconstruction of Existing Building Overlay District.  Mr. Buzak clarified that with regards to affordable housing fees (as outlined in the ordinance), COAH has established categories that must be used with designated amounts for certain items. 

Mr. D’Emidio questioned the parking space requirements in the ordinance for the overlay zone.  Mr. Buzak responded that he did not know what drove the parking space requirements that have been set forth in the ordinance.  It was decided to include this inquiry in the Planning Board’s letter to the Township Committee.  

Chairman Giordano asked for a motion to approve what is included in the letter from the Planning Board to the Township Committee, which he read to the Board.  Mr. Mayer pointed out that on Page 7, Section 7 was worded incorrectly.  Chairman Giordano included this in the letter also as a need to be grammatically corrected.

Mr. Smith inquired whether the Township Committee is aware of the lack of available sites for affordable housing and whether this should be included in the letter also as a Planning Board concern.  Mr. D’Emido opined that they are probably well aware of this since this has been discussed for many, many years.  

Mr. D’Emidio made a motion to send the letter as proposed to the Township Committee, and it was seconded by Mr. Mayer.

Upon roll call: 

AYES: Mr. D’Emidio, Mr. Smith, Mr. Mayer, Chairman Giordano
NAYES:  None

A motion was made to open the meeting to the public, and it was seconded.  All agreed.  A motion was made to close the meeting to the public, and it was seconded.  All agreed.

A motion was made to adjourn at 8:32 pm, and it was seconded.  All agreed.


Respectively Submitted,

Beth Foley
Planning Board Secretary










	
