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MINUTES OF THE TOWNSHIP OF MENDHAM PLANNING BOARD

REGULAR MEETING HELD JANUARY 20, 2010
Chairman Giordano called the meeting to order at 7:37 p.m. and asked for roll call.  Upon roll call:  

ROLL CALL  

PRESENT:
Mr. Tolley, Ms. Florek, Mr. Pierson, Mrs. Link, Mr. Mountain, Mr. D’Emidio, Chairman Giordano
ABSENT:
Mayor Krieg
Others present:
Tiena Cofoni, Esq., Tom Lemanowicz, P.P., John Aubin, Environmentalist, Susan Kimball, Planner
Due to having the firm of Schenck, Price, Smith & King working on a personal matter for him, Chairman Giordano led the flag salute and announced that adequate notice of the meeting had been given.  

Ms. Florek was sworn in by Ms. Cofoni as a member of the Mendham Township Planning Board.
MINUTES

Motion to accept the minutes of the October 21, 2009 Regular Meeting, January 4, 2010 Reorganization Meeting and January 4, 2010 Executive Session was made and approved.
PB-09-03 – 16 East Main Street

MIDDLE HADDAM HOLDINGS, LLC
Concept Plan – Block 127, Lot 192
Due to having the firm of Schenck, Price, Smith & King working on a personal matter for him, Chairman Giordano recused himself from this portion of the meeting.

Deputy Mayor Florek, in absence of Vice Chairman Tolley, chaired the meeting.
Mr. Kurt Senesky of Schenck, Price, Smith & King and attorney for the applicant began the discussion by explaining that the application is a Concept Plan involving property on 16 East Main Street.  The owner of the property is Mr. Scott Adams, and he stated that also in attendance is Ms. Carrie Fellows, who is interested in perhaps purchasing the property.  Various members of the Mendham Township Historic Preservation Committee were also present.
Mr. Senesky explained that the Concept Plan involves a minor subdivision that creates a flag lot.  He went on to say that if the application were approved, a number of variances would need to be granted, and as a result, the applicant would like to determine whether this is the type of project that the Planning Board may look upon favorably.  He reiterated that there is nothing binding in the discussions regarding the application since it is only a Concept Plan.    
Mr. Scott Adams introduced himself and said that he has been a resident of Mendham for 17 years.  He went on to say that he had an ambitious plan about two years ago, which was to return to his hobby of restoration in older homes, and as a result, the Madeline Post house became one of his projects.  Mr. Adams explained that he bought the Madeline Post house two years ago for the sole purpose of restoring it to its original condition, but stated, however, that  his plans subsequently changed due to his lack of both energy and resources, which would have allowed him to follow through with the project.  Mr. Adams went on to say that he asked several residents in town (including several of the Historical Preservation Committee members) their opinions on what action he should take to extricate himself from the investment but also salvage the house.  A plan was devised to place a deed restriction on the property in order to permanently preserve it and then restore the house to its original condition while keeping its historic nature intact.  The plan allows for a mechanism by which he could extricate himself from the investment more easily by proposing a subdivision, which would enable him to sell the back lot while ensuring that the front lot containing the historical home would hopefully fall in the hands of someone who would properly restore it to its original condition.  It was suggested to him by Mr. Nadasky, Chairman of the Historical Preservation Committee, that the structure proposed on the back lot should also be kept in the character and flavor of the neighborhood, as well.  Mr. Nadasky also suggested that the proposal include a structure easement on the back lot and that the exterior of the structure appear to be barn-like in nature to blend in with the other barns in the neighborhood.  Mr. Adams opined that the plan sounded like it would benefit him, the Township, and the historical house.  It was agreed to put forth a proposal on this basis.  He continued to say that the Historical Preservation Committee supported the proposal and introduced Mr. Adams to a young couple who have a long and extraordinary history of historic renovations and restorations.  This couple, Mr. Mark Texel and Ms. Carrie Fellows, is seriously interested in committing to buying and restoring the historic house in front, if a subdivision is feasible and a transaction can be accomplished.  Mr. Adams said he is committed to selling the house to the right party so the house would be restored properly.  He stated that Mr. Texel and Ms. Fellows are eminently qualified to do so. 
Vice Chairman Tolley arrived at 7:49 pm and continued to chair the meeting.

Mr. Adams continued to say that the driveway being proposed, in order to access what would be the proposed back lot if subdivided, is the driveway that is currently there.  The driveway entrance from the road currently runs to a small garage in the back, which collapsed recently.   After Mr. Senesky asked to further describe the proposed structure for the flag lot, Mr. Adams explained that from an exterior point of view, a barn-style house is proposed and would appear like a barn from the time period of the historical house itself, which is late 18th century.  It would be consistent with barns on two adjacent properties, so it would blend in nicely but would probably not be as visible from the road.  Mr. Senesky stated that the property is in the R3 zone.
After Ms. Florek asked Mr. Adams if he would be the owner/occupier of the proposed barn house, he answered that he did not think so.  He stated that he just may sell the lot as is with the proper restrictions on it or become an owner/occupier for some time since he is selling his current home on Kenneday Road.  As a result, there is a slight possibility that he may become involved with the project to some degree although everything remains uncertain at this point.
After Mr. Pierson asked what type of variances would be required, Mr. Lemanowicz referred to his report of January 4, 2010, which described the non-conformities of proposed Lot 192.01, which is the front lot, and the non-conformities of proposed Lot 192.02.  He added that these are preliminary non-conformities but should be the bulk of them.
Mr. Tolley inquired whether the current house contains a septic system.  Mr. Adams replied that it probably does not have a workable septic system.  He thought that it may have city water but was unclear about this.  He confirmed that the driveway, in accordance with his plan, is limited to the proposed two lots.  Mr. Tolley continued with some questions regarding his Concept Plan.  Mr. Adams responded that his intention is to obtain an approved building lot for the back, which would potentially allow for a structural restricted building on the lot and then sell the lot.
Mr. D’Emidio opined that the Planning Board should not be considering this application for any investment gains or losses but on its merits.  He inquired why Mr. Adams would not just renovate and sell the home on the existing 2 ½ acre lot.  Mr. Adams responded that the dilemma was that he could put it on the market and sell it as is, but then the house would not be protected, which is one of his goals.  The next owner may not wish to restore it and could tear it down.  This is not a preferred option in his mind.  He went on to say that he could put a deed restriction on the house and then try and sell it in its entirety but would then lose money on the investment.  This is not acceptable to him.  If a deed restriction is placed on the house to save the house, this Concept Plan is what would be necessary to recover some of his investment.  He understands that the Planning Board does not have an obligation to his investment losses; however, the idea of placing a deed restriction on the house is a voluntary action on his part, and therefore, the greater goal is shared by everybody.  Mr. Adams added that he hoped his own agenda in extricating himself from this investment doesn’t detract from this greater goal based on this plan.
Mr. Mountain raised the issue of drainage.  He said that if this Concept Plan becomes a subdivision application, there would probably be some neighbors in attendance who more than likely would have split emotions about the plan.  On one hand there is a great affinity for the house, and the character it lends to the street, which is viewed positively by the entire neighborhood.  However, on the other hand, some neighbors may feel that by gaining protection of the house, protection against an already difficult drainage situation is potentially sacrificed.  He asked Mr. Adams if this drainage issue had been addressed while considering the proposal.  Mr. Adams acknowledged that he had heard about the drainage issue from some of the neighbors and that Mr. Craig Villa from the engineering firm Yannaccone, Villa & Aldrige, LLC is aware of the drainage issue and has pointed it out.  Mr. Adams continued to say that in order to consider submitting a subdivision application, his understanding is that the drainage issue would need to be addressed to everyone’s satisfaction.  He would rely on Yannaccone, Villa & Aldrige, LLC to determine the source of the problem and potential solutions.
Mr. Senesky stated that the drainage issue is also listed in Mr. Lemanowicz’s report, and as stated, Mr. Adams is aware of the issue.  He said that a wetlands evaluation was done by ETI, and there are no wetlands on the property.
Mrs. Link commented that there are two other lots very close to the lot in discussion that are similar in character (lots are long and skinny, having an old house on the property, etc.).  She expressed her concern that if the Planning Board approved this subdivision, then there would be no reason to deny the similar subdivision for the other two lots, if this was sought.
Ms. Cofoni responded that in Planning Board applications a precedent is never set since each application stands on its own merits and there are specific facts associated with each application, which makes itself unique.  Ms. Cofoni does recognize the concern (without knowing the ages of the houses on the other lots) that similar situated lots could possibly come before the Board, and with a very similar set of facts, the Board may feel justified or required to  approve a similar application.  The Board, however, would not be obligated to follow prior decisions.  Mr. Senesky added that the condition of the other houses on the other lots is unknown and that part of the impetus for this potential application is trying to preserve an historic house that is in desperate condition.  
Mr. Adams added that in attempting to subdivide the property to a smaller front lot with just the house, he contacted all the adjacent neighbors and invited them to discuss with him his idea of carving off the back in order to sell and add to their properties.  No one responded that they would be interested in doing this in order to expand their properties.
Mr. Mountain followed up on some of the remarks about a willingness to place restrictions on both the new house as well as on the existing house and was curious to have either Ms. Cofoni or Mr. Senesky expound on what legal restrictions could be relied upon since there have been situations in the past with the best intentions in mind only to have it unravel after the Board approved something.  He said that the situation then becomes difficult, and the restrictions the Board thought they had were not as protective as originally thought at the time.
Mr. Senesky responded that the vision is to work with the Township and Historic Preservation Committee to obtain a conservation easement, which would then be presented to the Planning Board.  He went on to say that it is understood that the Planning Board has complete control in what could or could not be allowed, and any conditions imposed by the Board would be part of the approval.
Ms. Cofoni opined that there are two aspects to the front lot with the historic house that are of some concern.  The first concern is the preservation of the house as it exists.  A conservation easement could be drafted so that the house is not affected (e.g., that it could not be demolished) but not anything that would require a new buyer to restore it.  This would be much like a conservation easement on a piece of land and would protect the house from being demolished; however, it does not offer the protections if someone chooses not to improve or make repairs to the house, when needed (much like a maintenance schedule for basins in developments).  She stated that she does not anticipate a document that obligates not only the applicant but a future owner to make repairs when necessary or when the Town would notice a problem.  The Township is never involved with private property.  If the scenario becomes such that the house falls to disrepair and eventually is condemned so it can no longer be occupied, the owner would then return to the Board requesting to remove the restriction since the house would need to be torn down.  There is not a way the Board can protect itself from this scenario. Typically, this is not a consideration since the condition of someone’s home is their business.  In this case, however, the preservation of the house is the only reason to grant the application and is a huge part of the application. 
After Mr. Tolley inquired about the rear structure proposal, there was some discussion regarding restrictions on the proposed structure.  Ms. Cofoni opined that a document could possibly be drafted stating architectural guidelines so that the visual landscape would remain somewhat harmonious with the area.
Mr. Adams reiterated that he is setting the bar very high as far as the proper restoration of the historic house and the visual landscape of the back property. 
Mr. Raymond Nadasky, Chairman of the Historical Preservation Committee, approached the Board.  He began by saying that in absence of a Historic Preservation ordinance in the Township, it was possible to find an owner who is interested in preserving a piece of property.  The Committee tried to work with Mr. Adams to devise an overall plan that would preserve the second oldest house in Mendham in its existing condition.  He stated that the entire Committee is united in their positive view of the proposal and would truly like to see it developed.  He went on to say that the Committee urges the Planning Board to work with the owner to its successful completion and said that there is a solution as to how easements are accomplished.
Mr. Nadasky confirmed that the historic house is described as a contributing use to the Brookside Historic District and is on the State and Historic registers.  

Ms. Virginia Vogt of 3 Martin Lane and Secretary to the Mendham Township Historical Preservation Committee approached the Board next.   She addressed the easement issue.  She stated that there is a program administered by the National Park System called the Trust for Architectural Elements.  She explained to the Board that the program has many mechanisms in place that address easements and has worked positively with other towns with similar situations as the current proposal before the Board.  
Ms. Vogt continued by reading a letter addressed to the Mendham Township Planning Board from the Mendham Township Historical Preservation Committee summarizing why the Historical Preservation Committee wishes to go on record in support of the proposed Concept Plan submitted to the Planning Board by Mr. Scott Adams (Middle Haddam Holdings, LLC), the current owner of the former Madeline Post property at 16 East Main Street in Brookside.  The Planning Board was given a copy of the letter.

Ms. Fellows, an interested buyer of the Post house, approached the Planning Board.  She described what the preservation of the house would entail and emphasized to the Board that the house requires considerable amount of work and can probably be saved in its current condition. However, if preservation on the house is not imminent, it may not be able to be saved in the future due to deterioration beyond preserving.  She opined that she is very impressed and grateful that Mr. Adams is selfless in voluntarily willing to put deed restrictions on a property before selling it.  She continued to state that Mr. Adams understands that the Planning Board cannot make a decision to subdivide a property based on his needs, and likewise a decision by the Planning Board cannot be made based on her (and Mr. Texel’s) needs.  She explained that to purchase the entire property and then restore the house (costing about $200,000 - $300,000 after purchase) is not affordable for them.  She said the preservation project would most likely take 2 – 3 years to accomplish.  Within the first year, the community would most likely see substantial improvements in appearance.  Ms. Fellows continued to say that she and Mr. Texel have been surrounded by historical preservation projects personally and professionally for at least ten years of their careers.
Mr. Nadasky added there is a plethora of variances required (all bulk variances) in this case, and as an architect and planner, opined that the benefits of this project far out weight the bulk variances that would need to be approved.  Essentially everything is remaining the same, as well as its use, and there would be no detriment to the community.  Mr. Senesky echoed Mr. Nadasky’s sentiments to the benefits of the application.
Mr. Bob Scialla, the newest member of the Historical Preservation Committee, approached the Board.  He also echoed Mr. Nadasky’s sentiments and believed this project would be a huge opportunity.  He opined that it would be ashamed if the technicalities could not be worked out in dealing with the variances, and with everyone working together, the project could potentially be realized.  

Ms. Kimball and Mr. Adams discussed how easy or difficult it would be to sell the back lot with a deed restriction of the type that had been discussed.  Mr. Adams said he would envision a high caliber builder buying the lot and that it would be much less difficult to sell the property then in its current state.  Even with the structure restriction on the back lot, he opined that it would be more affordable and more workable.  
Mr. Lemanowicz commented that the new structure is not so much the issue on the second lot (Lot 192.02) as how the historical house on the front lot could be secured.  He acknowledged that Ms. Fellow’s and Mr. Texel’s commitment would be a good arrangement or situation; however, keeping the future in mind, he cautioned with a scenario that if the couple’s financial situation took a turn and the $200,000 - $300,000 could not be invested in order to restore the house, the house could be in peril.  He went on to say that he is concerned that the Board might be using the preservation of the historic house as a cornerstone of the subdivision and that after the subdivision is complete, the house could be lost anyway.  Mr. Lemanowicz opined that this should be carefully considered by the Board since the best intentions for a situation can take a turn and clarified that he is not speaking negatively of the concept of the subdivision, but that thoughtful consideration be given to how the house would be secured under various scenarios.
Mr. Adams agreed that it is difficult to put a guarantee into the equation, but is doing whatever is possible with the many elements available.  He opined that this is a business risk with no guarantees that whoever buys the house will finish the project.  The only thing that can be guaranteed though is the proposed easement.
There was further discussion regarding the structure on the back lot and the way it appears on the plan outside the building footprint.  He confirmed that this was not correct and that the structure would remain within the building footprint allowed for the back lot.  After Ms. Kimball asked if Mr. Adams would therefore agree to a size constraint imposed as a condition, Mr. Adams responded that he would agree to whatever is the right thing to do.  

Ms. Kimball addressed the Board and opined that if the application moves forward, the Board should consider whether architectural elevations would be required as part of the back piece.  She opined that this should be communicated to Mr. Adams up front.
After Mr. Tolley requested comments from the Board, Mr. D’Emidio recalled a house on Old Brookside Road with a narrow lot.  The lot was subdivided, and the owners submitted architectural drawings of the house before it was approved by the Planning Board.  He inquired if the Planning Board could request architectural drawings for the back lot in this particular case.
Ms Cofoni responded that the Board can certainly ask for architectural drawings, but there is nothing in the ordinances to require it.
After Mr. D’Emidio asked if the potential buyers intend to move into the house after the project is completed, Ms. Fellows responded in some length that she and her family intend to stay in their restored house for a long time (at least until they are ready to retire).

Mr. Adams said he is not opposed to submitting architectural drawings of the back lot.

Mrs. Florek added that it would be ideal if there was a buyer for the back lot since the Board would not only have a proposed plan, but the architectural structure as well.  This would eliminate any apprehension that the Board may have.  However, Mr. Adams stated that there is not a proposed buyer.  Ms. Florek also questioned Mr. Adams as to whether he was comfortable with the financing of the front lot with the historical house.  Mr. Adams responded that a deal is not yet in place with Mr. Texel and Ms. Fellows since this is all concept only; however, he opined that the Board should not make a decision based upon potential buyers for the front lot or for the back lot.  He went on to say that he believed there are pieces to the Concept Plan that can be guaranteed, such as the easements that if put in place, could never be altered.
After Ms. Cofoni asked to further explain the proposed easements, there was some discussion with the Historical Preservation Committee regarding preservation easements on historical properties, in general. The discussion particularly focused on third parties who would be qualified to help with the funding in order to monitor the preservation easement with the property owner.  Ms. Cofoni will follow up with similar situations in other towns that have dealt with preservation easements.
Mr. Aubin asked Mr. Adams if there had been any investigation with respect to actual soil sampling for a septic system.  He opined that the location of the lot is not favorable for septic systems and that a raised system may be necessary, which could be detrimental from an appearance aspect.  Mr. Adams responded that would need to be determined by an engineer in the next phase (if the next phase comes to fruition) and will be costly.  Mr. Aubin added that environmentally he saw no major concerns with the project, except for the septic issue.
The meeting continued with comments from each of the Planning Board members present.
Mr. Mountain commented that he is understands there are no guarantees in the plan and that his comments are not based on an expectation that the owner and the current potential buyer of the front lot could be the same when all comes to potential fruition (although the hope would be there that this would be the case); however, he opined that the concept plan warrants further exploration as an application.  He continued to say that from his perspective there has been enough representation at the meeting that seemingly recognizes the project’s potential, and with the proper restrictions (if obtainable), the property owners, regardless of whoever they may be at the end of the project, could be held to a level of restriction that the Township could accommodate.  Also, given the representations, there could be protections for the Township from some of the worst case scenarios that were raised.  He stated that conceptually he is supportive of the project moving forward as an application though recognizing obviously the many issues that would need to be addressed and worked out for a positive vote from him on a final application. 
Mr. D’Emidio stated that initially upon receiving the Concept Plan he was not supportive of the project and commented on the issues that he recognizes as being negative issues in the proposal. However, he continued to say that after hearing the applicant and members of the Historic Preservation Committee speak, he would be willing to hear it as an application and judge it fairly.
Mrs. Link commented that when she first received the Concept Plan, she was very enthusiastic about the project since she thought it was wonderful that there was interest in preserving Mrs. Post’s house.  She went on to say, however, that after reading Mr. Lemanowicz’s report, she became cognizant of the many various issues and problems involved.  However, Mrs. Link stated that she would be inclined to see the project move forward as an application in order to hear the many more details and issues that obviously need to be addressed.
Mr. Pierson commented that after the many years he has served on the Planning Board, he has seen many of these types of projects sadly slip by.  He opined that perhaps with this particular project, the Planning Board and the parties involved could possibly work together toward its success.  He continued to say that the project seems to have the right mix of people supporting it and who seem passionate about the project.  He stated he would be supportive of seeing it move forward as an application.
Ms Florek commented that she is totally supportive and that the project has a strong chance of success because there are people committed to making it successful.  She reiterated her earlier comments that any needed help from the town would be available to see the project to its fruition. 
Vice Chairman Tolley commented that the presentation was very impressive and that obviously there are tremendous obstacles to overcome in order to achieve the goals of the applicant.   He is, however, very supportive of seeing the project move forward and stated that after all the comments from the Board members, the Planning Board has a strong interest in considering an actual proposal and would be willing to work with the applicant even though the project will be complicated.
Ms. Vogt submitted to the Planning Board Trust for Architectural Easements, which is an informational packet.
HIGHLANDS (HOUSING ELEMENT & FAIR SHARE PLAN)
Chairman Giordano resumed his position as Chairman at 9:16 pm.

Mrs. Kimball began the discussion by referring to the two documents before the Board - the Master Plan Committee Report on the Highlands Planning Process and the Township of Mendham Master Plan Chapter V Housing Element & Fair Share Plan.  She gave a background of the Highlands planning process, and stated that over a year ago the Council on Affordable Housing (COAH) and the Highlands Council signed a Memorandum of Understanding (MOU) establishing a process whereby the Highlands Council would determine revised growth projections based on “build-out” for municipalities that conform to the Highlands Regional Master Plan.  This eventually led to an extension of time by COAH (until June 8, 2010) for the submission of a Fair Share Plan by the municipalities within the Highlands region to allow those municipalities time to evaluate how COAH’s growth projections may be adjusted if they opted-in to the Highlands. To receive the benefit of the extension of the COAH submission deadline and participate in the Highlands planning process, the Township adopted non-binding resolutions required by the Highlands Council and COAH stating the Township’s intention to submit a petition to conform to the Regional Master Plan and submit a revised Fair Share Plan to COAH.

As a result, Mendham Township is participating in the Highlands Grant program and received a $50,000 grant commitment to reimburse the Township for costs associated with preparation of documents under the program.  The documents were distributed over a 12 – 15 month period to members of the Planning Board and were based on model documents that the Highlands Council staff devised and provided.  Mrs. Kimball explained that essentially if the municipality does ultimately decide to opt-in, the draft documents would need to be adopted.  She went on to say that the only document that would need to be adopted as part of the initial planning phase, if the Township did choose to opt-in, would be the Housing Element and Fair Share Plan.  The rest of the documents would then follow.  
Mrs. Kimball went on to say that a decision to opt-in or not opt-in would not have to be made until much closer to the deadline of June 8, 2010, if the Township wished to seek COAH’s protection.  She went on to explain that by March 1, 2010, the Housing Element and Fair Share Plan would need to be submitted to the Highlands Council since the Council wants to be assured that if the Township does decide to use the Fair Share number and opt in, the plan would comply with their regulations.  The Highlands Council will give feedback after March, and if the Township decides to use their lowered fair share number, the plan would need to be adopted and submitted to COAH by June 8, 2010 in order for the protections to continue such as they are under the Council on Affordable Housing.  However, if the Township wishes to submit a fair share plan to COAH utilizing a lower fair share obligation, the Township would need to formally petition the Highlands Council for basic plan conformance.  She reiterated that March 1, 2010 is the deadline for submitting the draft Housing Element and Fair Share under the grant program, and then between March 1, 2010 and June 8, 2010 a decision would need to be made to either opt-in or not opt-in to the Highlands Regional Master Plan.   If the Township did decide to opt-in, a public hearing would need to be held and the housing element adopted and submitted to COAH with a Planning Board resolution and a Governing Body resolution.
Mrs. Kimball went on to discuss Growth Share obligations.  COAH initially forecasted much growth in Mendham Township, which is referred to in her Master Plan Committee Report.  The projections led to an obligation of 76 affordable housing units, which everyone believes are unrealistically high.   She went on to say that the Highlands Council has worked very closely with Mr. Lemanowicz in analyzing existing conditions to calculate a build-out projection based on conformance with the Highlands Regional Master Plan.  If the Township conformed to the Plan, the Highlands Council estimates that after an adjustment in the calculations for growth share projection, the obligation would be 19 affordable housing units.  She went on to say that under COAH’s third round rules, the Township is entitled to request COAH to approve an adjustment of its growth projections based on insufficient vacant land without opting into the Highlands.  Under this procedure, the growth share obligation would be based on an analysis of the development potential of all remaining vacant land utilizing DEP’s nitrate dilution target (a higher level than the Highlands nitrate target) as the basis for the density calculations.  The estimated adjusted obligation would be 24 affordable housing units.  
Mrs. Kimball explained that COAH rules were amended in April 2009 to permit the subtraction of certain replacement homes from growth share (teardowns replaced with new units by homeowners – not developers), and the municipal staff reviewed Township records to determine whether some of the replacement homes with issued COs from 2004-2008 might qualify for this exemption.  It is believed that 10 such units may qualify, subject to verification by obtaining COAH-required certifications from the homeowners. The Township is in the process of contacting the homeowners to complete the required certifications.  The obligation (under either a Highlands-adjusted or COAH vacant land adjustment) would be lowered by, at most, 2 affordable units if all 10 replacement units are found to qualify for the exemption.  The firehouse could possibly contribute one unit to the COAH obligation.
Mrs. Kimball continued to say that the Master Plan Committee met numerous times in order to consider all the options available under COAH rules.  For the purpose of submitting the draft housing elements to the Highlands Council to show how the Township would comply if it decided to opt-in, affordable housing options include the following, which are stated and expounded upon in her report:

Accessory Apartment Program
Mrs. Kimball explained that this program would allow up to 10 accessory apartments throughout the Township and would also allow a property owner to convert an existing vacant accessory apartment to an affordable accessory apartment.  She said that Tewksbury Township has had a great deal of success with this program while other municipalities have not had much success, perhaps because the program was not properly administered.  As part of this type of program, a municipal one-time subsidy must be offered of $20,000 - $25,000 to the homeowner either as an inducement or to help offset the cost of creating the apartment.  The homeowner must then agree to limit the rents to COAH levels and will have the rights of normal landlords.  She went on to explain that 10 of the 19 units or conceivably of the 24 units, depending upon what direction is taken, would be satisfied with an accessory apartment program, and the second half of the program would be satisfied with the utilization of 7 housing units of the 10 units (located on 4 municipal properties) that the Township of Mendham already own.  The rental income on these units would come to the Township of Mendham, which could then offset its other affordable housing program expenses.  Mrs. Kimball added that if this course was followed, the COAH rules suggest that the Township would be eligible for 2 rental bonus credits, which would satisfy the 19 units.  If all 10 of the Township units were utilized plus 10 accessory apartments, then the Township would be eligible for 4 rental bonus credits, which would satisfy a 24-unit obligation.  COAH would automatically approve the 19-unit obligation, and the Township would be subject to COAH’s approval for a 24-unit obligation.
Chairman Giordano led a discussion regarding the COAH obligation.   Mr. Tolley clarified that the Township Committee has determined that it is not necessary to make a final decision at this time but to wait (since they are able to do so) and pursue the options of the Highlands versus COAH.
Mrs. Kimball stated that the COAH obligation is currently 76 units, and a request for an adjustment cannot be submitted unless the Fair Share Plan is submitted to COAH and as part of an adopted housing element to address the requested adjustment (24 units).  She opined that she is confident that COAH will see the logic of the 24-unit obligation since the growth share obligation (which COAH uses) would be based on an analysis of the development potential of all remaining vacant land utilizing DEP’s nitrate dilution model (a higher level than the Highlands nitrate model) as the basis for density calculations.  She opined that it is in a reasonable realm when comparing it to the Highlands growth share obligation of 19 units.
Chairman Giordano asked for clarification regarding the submission of the housing element.  Mrs. Kimball explained that the Housing Element and Fair Share Plan should be submitted to the Highlands and thereby meeting the terms of the grant agreement.  She went on to say that if Mendham Township ultimately chose not to opt-in to the Highlands, then the Housing Element would need to be amended to satisfy a higher obligation.  There was further discussion regarding the timing for submission of the Housing Element.  Mr. Tolley added that there should be a good foundation of information, which would allow the Township Committee to thoughtfully consider their decision to opt-in or not opt-in to the Highlands.  Ms. Florek suggested that some time at the end of February, the Highlands matter should perhaps be placed on the Township Committee agenda to see whether any additional information is needed and to refresh what has already been prepared.  Mr. Tolley added that The Planning Board should be timely in their recommendation to the Township Committee with the June 8, 2010 deadline in mind (May would, therefore, be the timeframe for a recommendation).   
Chairman Giordano stated that it is thus his understanding that the Planning Board would make a motion to submit to the Highlands the Housing Element and Fair Share Plan but not to technically adopt it as part of the Master Plan.  Mrs. Kimball reiterated that a public hearing would need to be held before it could be adopted anyway.
Chairman Giordano raised the question if there are any gray areas with respect to this analysis that could lower the obligation under COAH further than 21 (taking into account the reductions).  There was much discussion regarding this point after which it was agreed that the obligation number should, at present, be left at 24 should the Township not opt-in to the Highlands.  Mr. Mountain pointed out that should the decision ultimately be made not to opt-in to the Highlands, the definitives could be worked out, and it was agreed that the lowest defensible number would be submitted.
Mrs. Kimball went on to explain that whatever the obligation number ultimately becomes, COAH will monitor the Township every two years, and if CO’s are issued for more than the projected units that were submitted, the obligation will then be higher, and the plan would have to be amended.  She explained that future teardowns will be considered growth and will affect the obligation.  This particular point is not forecast into the analysis and that the Township has the option to withdraw but would be vulnerable to Mt. Laurel litigation.  Mrs. Kimball continued to explain that during the monitoring process, the COAH calculation will change since COAH only looks at how many market rate CO’s were issued, and this would then increase the obligation immediately.  She details this COAH calculation modification in her report.
Mrs. Kimball opined that the Master Plan Committee discussed that the Township should consider working with a non-profit sponsor to ultimately develop a group home, which does not require a site plan approval since it is permitted use in any residential zone.  She stated that contact has been made with an area non-profit organization, and Mr. Mountain and Ms. Florek were impressed with the organization.  Harding has established a group home of their own and is receiving COAH credit for this group home.  She went on to explain that the advantage of a group home is that every bedroom is counted as a unit.  One dwelling with four or six bedrooms for the developmentally disabled allows for 4 or 6 COAH credits.  Additionally, a quarter of the unit rental bonus can be obtained for each bedroom as long as the total allowable rental bonus is not exceeded, which is 25% of the obligation.  She stated that the whole process is very complicated with the calculations continually changing based on many factors.
Mrs. Kimball added that another positive reason to work with a group home sponsor is that if it does materialize, then this could potentially replace some of the accessory apartments, which are a much greater expense for the Township.  The accessory apartment program could cost a quarter of a million dollars to administer for Mendham Township.  She opined that if the Township could develop a group home, it could be a significant benefit either for an additional obligation or to replace other options that are more costly or may not be all that successful.
A motion was made by Mr. Tolley to submit the Township of Mendham Master Plan Chapter V Housing Element and Fair Share Plan dated January 8, 2010 and prepared by Susan C. Kimball, Professional Planner as approved by the Master Plan Committee to be submitted to the Township Committee in draft form for consideration.  Mr. D’Emidio seconded the motion.

For the record, Mrs. Link left the meeting at 9:18 pm.
Upon roll call:
AYES:  Mr. Tolley, Ms. Florek, Mr. Mountain, Mr. D’Emidio, Chairman Giordano
NAYES:  

ABSTAIN:  Mr. Pierson

A motion to open the meeting to the public was made and seconded.  All agreed.

A motion to close the meeting to the public was made and seconded.  All agreed
Chairman Giordano stated for the record that he will not be able to attend the March 17, 2010 Planning Board meeting.  Also, the February 17, 2010 Planning Board meeting is cancelled.
A motion to adjourn the meeting was duly made and seconded at 10:05 pm.







Respectfully submitted,







Beth Foley







Board Secretary


