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TOWNSHIP OF MENDHAM
BOARD OF ADJUSTMENT
MINUTES

March 10, 2016
REGULAR MEETING
CALL TO ORDER
Ms. Foley called the meeting to order at 7:31 pm.
ADEQUATE NOTICE
“ADEQUATE NOTICE of this meeting of the Board of Adjustment of the Township of Mendham was given as required by the Open Public Meetings Act as follows:  notice was given to the DAILY RECORD and the OBSERVER TRIBUNE, notice was posted on the bulletin board in Township Hall, and notice was filed with the Township Clerk on January 10, 2015.”

ROLL CALL  

PRESENT:   Mr. De Meo, Mr. Moran, Mr. Preston, Mr. Zairi, Chairman Brusco

ABSENT:      Mr. Ciancimino, Ms. Donato, Ms. Duarte, Mr. McKinnell
Others present:  Mr. Hansen, Ferriero Engineering
SALUTE TO THE FLAG:  Led by Ms. Foley
Mr. Preston arrived at 7:33 pm.
Chairman Brusco stated that there is a quorum and that all the members present will be eligible to vote on this evening’s business.

A motion was made to approve the minutes of January 14, 2016 Reorg. and Regular meeting, and it was seconded.  All agreed.
OLD BUSINESS:  
· CASE 3-14 - continued
BLOCK 119, LOT 1.01; 2 Cramer Lane
APPLICANT:  Nicholas & Birgit Gentile
APPLICATION:  C Variance
Chairman Brusco stated that the applicants, Nicholas & Birgit Gentile, have withdrawn their application without prejudice.  They may refile at some future date if they choose to do so.
NEW BUSINESS:

· CASE 2-16
BLOCK 117, LOT 1

APPLICANT:  Andrew & Gina Wood
APPLICATION:  Bulk Variance

Mr. Sposaro swore in Andrew and Gina Wood.  He also stated that he reviewed the affidavit of service and affidavit of publication, which appeared to be in order.

Mr. Wood distributed additional photos in connection with the application to the Board members.  The applicant stated that they did receive Mr. Hansen’s report dated February 23, 2016, and Chairman Brusco reported that he deemed the application complete to a point.  He added, however, that the applicants may be required to obtain some additional information to comply with the requirement on Mr. Hansen’s report requesting that their plans be signed and sealed by a NJ licensed professional.  Mr. Hansen stated that the Woods did submit information regarding the location of the septic system per his request in his report.

Mr. Wood began his presentation by saying that initially he and Ms. Wood thought that this was a very small landscaping project and never considered that it would be an issue that needed to be addressed by the Board.  He went on to say that they purchased their house three years ago, and it was confirmed that the renovations performed on the house prior to purchase was done by permit.  There was an existing small deck on the back of the house, which was too small to accommodate a picnic table and grill comfortably.  Mr. Wood went on to say that his idea was to move and place the grill off the deck at the same elevation as the deck and therefore providing room for the picnic table.  He began the project of building the masonry grill but received a Stop Work Notice from the Township.  It was his neighbor to the east who alerted the Building Department of the project, which was unpermitted.  He said that this was the first time that he became aware that a permit was necessary for the project.  Furthermore, not only a permit was required, but a bulk variance was also necessary.  Mr. Wood stated that he wished he had researched this before buying the house and did not realize that there is a 50-foot setback on the property.   He is requesting this variance for a standard of relief since there is a hardship in connection with the property.  The property is a large 5-acre piece of land but in an R-3 zone.  The house is wedged into the northeast corner of the property since the topography of the land is very sloped with an approximately 30-foot difference in elevation from where the house is located down to Calais Road.  Mr. Wood indicated the house on the photo he distributed to the Board along with the property and neighboring homes, which are quite a distance away and in a wooded, dense area.  He stated that the neighbors are private and that the other houses are not really visible from their location.
Mr. Wood indicated on the next photo the building property and slopes leading up to the house.  He stated that the house is actually built on the setback, which is right up against the house.  He is not aware of whether the setbacks were a different distance in the 1970’s when the home was built, but he opined that it is surprising that a builder would build a house directly on the setback.
Chairman Brusco stated that he and the Construction Official, Mr. Heiney, attempted to do some research to see whether the setbacks had changed since the house was built but could not find anything that dated that particular time period of the mid-70’s.  However, it was discovered that the southeast corner of the house is actually less than the 50-foot setback on the survey.  Therefore, there is a good possibility that this proves that the setbacks did change.  Mr. Wood added that the entire front yard is the septic leach fields.

Mr. Wood went on to say that the hardship is the topography in that the lot creates a peculiar situation that forces the house to be wedged in the backside of the building property up against the setback and that there is an existing deck that was there with a currently existing 37-foot setback.  He is requesting a 34-foot setback variance relief because of the grill.  Mr. Wood went on to say that very little can be done on his property for even a minor alteration project such as this without being in violation of the ordinance.  He is, therefore, requesting relief from this ordinance and continued to state that there is no negative impact caused by such variance relief since there is no impact to the surrounding properties or to the neighborhood, no detriment to the public good and no impairment to the intent or purpose of the zoning plan.  The photos he presented indicate that there are no negative criteria, which he reviewed with the Board.  Mr. Wood stated that there was a swimming pool on the property at one time, which was removed and for which a permit were taken out.  He reiterated that no one can see the grill from all four sides of the house, which the photos portray.  Mr. Wood apologized to his neighbor, Mr. Rosenberg, for not obtaining the permit since it did not even occur to the Woods that one was required.  He also stated that he is an engineer and did not seal the drawings since his intention was not to provide engineering drawings for this project since he felt they were not necessary for a simple masonry grill.
Mr. Wood went on to say that once the Stop Work Notice was issued by Mr. Heiney, they immediately halted construction of the grill, which has now been sitting through the winter.  He would like to proceed to finish the grill in order to be able to use it in the Spring along with finishing off the landscaping work.

Mr. Zairi opined that no matter where the grill is relocated, a variance would still be necessary.  He inquired as to how much has already been invested in the grill up to this point.  Mr. Wood stated that he dug the hole himself for the grill; however, the stone for the grill was very expensive ($1,500 worth of stone veneer) plus the other materials such as cinder block, mortar and sand along with the price of the grill itself.
Ms. Wood reiterated that it truly did not even occur to them that a permit or variance was required for the grill.  She stated that she apologized to Mr. Rosenberg for not taking out a permit or applying for a variance for the grill but was naïve to the necessity of needing such a variance and permit.  Mr. Wood opined also that he didn’t view this as a construction project or alteration to the home but a landscaping project.
Mr. DeMeo stated that he opined that the pool was a bigger issue than the grill issue since the pool was much larger and closer with the potential of a lot of noise and activity and that the pool was removed.  He stated that he does not have an issue with the grill.  Chairman Brusco stated that he could not find a variance for the pool so he does not know how that was allowed.  Mr. Wood stated that Mr. Rosenberg told them that there was no variance for the pool.
Mr. Sposaro stated that after reviewing the survey that was submitted with the application dating back to 2012, the dotted line identifies the front yard setback and one side yard setback but not the setback on the side where the house is located, which is peculiar and lends credence to the applicant’s testimony that they did not know they were in violation of the setback.  The other observation he stated was that part of the principle structure and a great part of the deck also violate side yard setback.  He suggested that the applicant amend their application to include that setback relief for the deck and the principle structure to the extent that they encroach upon the side yard setback.  The catch-all language is in the notice, and Mr. Sposaro stated that he would be satisfied with the notice if the Woods wish to amend their application in order to legitimize the setback issues for future reference.  

Chairman Brusco stated that Mr. Woods’ methodology on how he determined the setback would satisfy Checklist Item #2 in Mr. Hansen’s report.  Mr. Hansen agreed that given the scope of the application that a signed and sealed sketch by a NJ licensed professional is not necessary.
Chairman Brusco opened the meeting to the public.

Mr. Lowell Rosenberg of 40 Horizon Drive approached the microphone.  He stated that he shares the property line with the Woods and said that he has had experience with prior owners of the house since 1975 when he moved into the neighborhood.  The various prior owners did projects that were contrary to what the ordinance allowed at that time such as the pool that was installed in 1976, the small deck, and a 10-foot high web fence around the pool.  A shed was also placed right on the property line by one of the neighbors even though there was a setback requirement for this.  The setback requirement changed in 2013 for a shed of this size that exists.  He agreed that the property does have excessive slope and is a very difficult property for improvements.  Mr. Rosenberg stated that he became very sensitive over the years with the previous owners doing improvements without permits and improvements that are inconsistent with the ordinance of the Township. He realizes that the Woods inherited these improvements when they bought the house and that he does not mean to be contentious; however, he reiterated that he is sensitive to improvements that are not consistent with the requirements of the town, especially since he has been accountable for permits on improvements on his own property.
Mr. Rosenberg inquired that by the Board approving the application whether what is now a deck setback violation would be legitimized.  Chairman Brusco stated that the whole purpose of the Board of Adjustment is to hear and consider an application in order to possibly grant relief from, in this case, setback requirements (bulk requirements).  Mr. Rosenberg referred to the drawing that portrays the existing deck top elevation.  Mr. Sposaro marked this as R1.  It was clarified for Mr. Rosenberg after he inquired about the extent of the stonework for the grill that this stonework would not be extended across the entire deck.  It was confirmed that what is in the photo is the extent of the project.  Mr. Wood also clarified for Mr. Rosenberg that it is a natural gas grill and that there are no further plans for an outdoor kitchen.  Chairman Brusco stated that if the Board is so inclined to grant the Woods a variance, that any further projects by the Woods would need a variance from the Board.
Mr. Rosenberg went on to say that his other concern is the issue of liability and trees.  His trees come right up to the property line (fence), and he inquired whether he is liable for anything that falls into an area that has been given variance relief or not given variance relief.  Chairman Brusco responded that if his neighbor can prove that there was a problem with the tree, identified it to him and whereby nothing was done about it, then he can be held responsible; otherwise, the neighbor’s insurance company is responsible.  Mr. Rosenberg expressed his current concern about two trees located on the border because of the way they lean and the possible damage in a storm.   Mr. Woods stated that there is nothing wrong with the trees and prefers not to remove them.   
Mr. Sposaro stated that if the Board acts favorably upon the application and the way it’s been amended, it would legitimize the grill, the deck, enclosure for the grill and that portion of the principle structure that encroaches into the side yard setback.  Any further addition to this would require variance relief.

Chairman Brusco closed the public portion of the meeting after hearing no one else interested in speaking upon the application.
Mr. Wood appreciated everyone’s time and apologized for not doing it correctly initially.  He stated that he is actually glad all of this surfaced and that it can all be legitimized if the Board approves the application.
Mr. Moran made a motion in favor of the application, which would include Mr. Sposaro’s suggested amendments to the application, and it was seconded by Mr. De Meo.
Upon Roll Call:

AYES:  Mr. DeMeo, Mr. Moran, Mr. Preston, Mr. Zairi, Chairman Brusco

Motion carried.

Mr. Sposaro stated that he will prepare a resolution that will be adopted at next month’s meeting.  He stated that the Woods can let Mr. Heiney know that the application was approved and that Mr. Heiney may allow the Woods to proceed or may wish to see the resolution first.  
SUCH MATTER AS MAY RIGHTFULY COME BEFORE THE BOARD
· 2015 Decisions
· BOA 2015 Annual Report

Chairman Brusco asked the Board members to review the 2015 Annual Report for any input at the April 14, 2016 meeting.

Ms. Foley stated that Case 1-16, 11 Levitan Lane will most likely be heard at the April 14, 2016 meeting.

The meeting was duly adjourned at 8:29 pm.







Respectfully submitted,







Beth Foley







Board Secretary


