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TOWNSHIP OF MENDHAM
BOARD OF ADJUSTMENT
MINUTES

DECEMBER 11, 2014
CALL TO ORDER
Chairman Brusco called the meeting to order at 7:30 pm.
ADEQUATE NOTICE
“ADEQUATE NOTICE of this meeting of the Board of Adjustment of the Township of Mendham was given as required by the Open Public Meetings Act as follows:  notice was given to the DAILY RECORD and the OBSERVER TRIBUNE, notice was posted on the bulletin board in Township Hall, and notice was filed with the Township Clerk on January 10, 2014.”

SALUTE TO THE FLAG:  Led by Mr. Brusco
ROLL CALL  

PRESENT:   Mr. DeMeo, Ms. Duarte, Mr. McKinnell, Mr. Moran, Mr. Preston, Mr.Ciancimino, Ms. Donato, Chairman Brusco
ABSENT:         Mr. Zairi 
Chairman Brusco stated that there is a quorum. 

A motion was made to approve the minutes to the November 13, 2014 and seconded.  All agreed.   Motion carried.
NEW BUSINESS
Case 5-14

Block 114, Lot 11:  80 Ironia Road

APPLICANT:  Steven Hunkele

APPLICATION:  Bulk Variance

Mr. Sposaro swore in Mr. Steven Hunkele and Mr. Eric Hassing of Hassing & DeFilippis, LLP on behalf of the applicant.
Mr. Hansen stated that the application is deemed complete.  Mr. Sposaro stated that the Proof of Service appears to be in order.

Mr. Hunkele began by saying that he purchased the property about a year ago and said that when he purchased the property there was a burned, boarded-up house standing on the property.  Before demolition of the house and construction of a new home, he submitted permits to the Construction Department with engineered plans and hired a contractor to construct the house for him and his family.  After obtaining the requisite permits, construction began.  His contractor was Pavolony Construction for the framing with various other subcontractors for different components of the house, and the plans were prepared by Wunner Engineer along with an architect named Eric Gitomer.  The plans submitted were in conformance with zoning requirements for 80 Ironia Road, which is in the R-5 zone.
For the record, Ms. Duarte arrived at 7:38 pm.
The construction of the home was completed, and at some point it was determined that there was an error in the construction of the home about three months ago.

For the record Mr. Preston arrived at 7:39 pm.

The error was determined when Mr. Hunkele’s engineer prepared the As-Built and realized that the roof line was nine inches higher than the allowable height.  This was not in conformance with the plans that were submitted at the time nor did Mr. Hunkele request that the roof line be changed for additional height by Pavolony.  It appeared that the pitch on roof line was not what was designed (greater pitch than what was proposed).  He stated that the additional height has no benefit to him.
Mr. Hunkele stated that he understands that he is appearing before the Board after the fact because of this error.  He discussed with the contractor alternatives in order to correct the error and had the contractor prepare a quote, which was submitted to the Board.  The quote was $35,350.00 and would require moving the roof.  Mr. Hunkele also discussed with another contractor the possibility of raising the surrounding landscaping to meet the requirement.  However, it was determined that he would be unable to gain enough landscape to accomplish this amount of elevation.  The most gain would be 3 or 4 more inches of landscape but that adding any more landscaping would be very costly.  Stone would need to be laid all around the house with a great deal of fill dirt. Some of the drainage would also need to be redone.  
Mr. Hunkele explained that in the backyard there is a patio and that approximately 15 feet off the back of the house, the elevation begins to rise about another 4 or 5 feet.  Then another 50 or 60 feet from there, there is a rock wall that he built.  Beyond the rock wall the elevation rises considerably up to the tree line, which is probably the same height as the roof line.  The house is approximately 70 feet from the road and 200 – 300 feet from the neighbor to the right.  The neighbor to the left is about that same distance. There is a large area of trees between him and the neighbor to the right, and between him and his neighbor to the left is his whole side yard with a row of trees and their driveway beyond that.  He opined that the extra height cannot be ascertained visually while standing on the roadside and does not substantially impair the intent of the zoning and planning ordinance because the extra nine inches does not really change the vision of his house in this setting.  If Mr. Hunkele were to change his house, the reconstruction period could take some time and by correcting the error by either razing the roof or changing the landscape would substantially impact the way the property looks for some period of time. Seeking the variance would substantially outweigh the detriment of having additional construction.
Chairman Brusco inquired that notwithstanding the height error, at what point did Mr. Hunkele decide to deviate from the plans that were submitted.  Mr. Hunkele responded that he never did deviate from the plans, and Chairman Brusco stated that the plans had shown the basement opening on grade.  Mr. Hunkele stated that this was never done because of the grade in the back but failed to remove it from the plans.  After Chairman Brusco asked Mr. Hunkele to repeat his testimony on the contractor’s error, Mr. Hunkele stated that there was a strange angle on the pitch and opined that the contractor just made an honest mistake, which the contractor admitted too.  He went on to say that he had already paid the contractor who was only hired to do the framing, sheathing and windows of the house before the error was discovered (Mr. Hunkele is General Contractor) and would most likely have ended up in court with him to have it corrected since he’s sure the contractor would not want to do it.  This would be extremely costly.  After Ms. Donato questioned Mr. Hunkele on the substantial amount of hardscape he has done since he discovered the error, Mr. Hunkele responded that he has only put in his driveway.  The other hardscape had been done previously and included in his site plan.
Mr. Preston stated that he noticed from the back of the house that there is a minimal amount of distance between the siding and the ground with only a couple of basement windows on the side of the house but none to the back.  Mr. Hunkele responded that after the problem was discovered, he raised the grade as much as possible, which was still not enough.  Other than the deviation from the height requirement, Mr. Hunkele stated that he was otherwise satisfied with the work product from Pavlony.  He concurred when asked by Mr. Sposaro that if he had to incur this expense it would result in economic waste in materials and the improvements that have already been made.  Mr. Hunkele confirmed that he received his TCO about two months ago.  He stated that the dormers on the roof are only for decorative purposes and not functioning windows and that there are stairs going to them for access.  There was some further discussion regarding another framing error, which Mr. Hunkele stated did not change the integrity of the house but looks aesthetically different from behind.  
Chairman Brusco went on to say that Mr. Hunkele has been stating that the height error is nine inches.  According to the plan he submitted, it says 35.91 feet, which is 10.92 inches and which is also after the grade restructuring.  Mr. Hansen inquired about changing the grade to meet the requirement, and Mr. Hunkele explained that he would need to remove about two feet of siding, install stone and bring in dirt.  There was some discussion about raising grade in front of the house, which would be the cheapest solution.  Mr. Hunkele stated that he raised the driveway up a bit with more dirt in front, but was advised by his engineer that this would allow for only another four inches – 35.9 to 35.5.  Mr. Hunkele confirmed that he is not in the construction business.
Mr. Preston explained that the reason for the 35-feet height restriction as required in New Jersey and much of the US is because of firefighting purposes.  The question becomes whether a fire could be fought with an extra ten inches of height in the roof with the current equipment that is available in the area.  Mr. McKinnell, a former fire chief, stated that the extra 10 inches would probably not make a lot of difference in fighting a fire.
Mr. Sposaro commented that it appears that Pavlony Construction Inc. seems to be the responsible party and while Mr. Hunkele as General Contractor is ultimately responsible, he is not in this line of business.  Mr. Sposaro went on to say that Mr. Hunkele could pursue bringing Mr. Pavlone to court, recoup the money, be inconvenienced and reconstruct, but this assumes that he could collect and that it would take years of litigation if Mr. Pavlone does not cooperate.  As a practical matter, he opined that reconstructing the roof creates and results in significant economic waste, which is a reason to grant variance relief.  He is faced with a difficult problem not only financially but also the inconvenience of where he and his family will go now that he has been residing in the house.  He has acted in good faith, which was a real concern to the Board before the application was heard.
Chairman Brusco opened the hearing to the public. Hearing no response, he closed the public portion of the meeting.

Mr. DeMeo stated that he would be predisposed to granting the variance based on significant economic waste and made a motion.  Mr. Moran seconded the motion.

Upon roll call:

AYES:  Mr. De Meo, Ms. Duarte, Mr. McKinnell, Mr. Moran, Mr. Preston, Mr. Ciancimino, Chairman Brusco

NAYES:  None

Motion carried.

NEW BUSINESS
CASE 6-14
BLOCK 109, LOT 10

68 Ironia Road
APPLICANT:  John & Patricia Werring
APPLICATION:  Conditional Use Variance
Mr. Vincent Bisogno stated that he represents Mr. and Mrs. Werring.  Mr. Sposaro swore in Mr. John Werring, David Zimmerman, and Greg Yannaccone.
Mr. Hansen confirmed that the application was deemed complete.  Mr. Sposaro confirmed that Proof of Service appears to be in order. However, he stated that this case presents a notice issue that was addressed earlier in the day.  The 200-foot list included two adjoining municipalities and also Comcast.  The subject property is not within 200 feet of a municipal border, and as a result, notice is not required to the adjoining municipalities that were listed; however, the question remains whether Comcast was entitled to notice.  He referred to the Land Use Act, which stated that notice to public utilities is required on applications for a major subdivision or a site plan but not necessary in other applications for development.  There are no site improvements contemplated in connection with this particular application, and the application is purely for variance relief as a result of a deviation of conditions from a use that is conditionally approved.  Therefore, notice to Comcast is not necessary, and the application can proceed.  Chairman Brusco stated that the utilities only have to be noticed if they register with the municipality, and at this point it is unknown whether this registration has taken place.  This would need to be confirmed with the municipal clerk.
Mr. Bisogno, attorney for the applicant, began with some background on the application.  He stated that this is a 5.4-acre lot.  Presently, there are three structures on the property, which are the main home (where the Werrings reside), a horse barn, and a garage with an attached pool house on the back of it.  The pool house is approximately 400 square feet with the garage being a similar size.  In 1985, the pool house was added to the garage, and the pool house had a toilet, kitchen, recreation room and shower utilized by people using the pool.  The former owner, Mr. Conroy, built this.  In 2003, another former owner, Mrs. Goodman, came before the Board of Adjustment and wished to use the pool house (the 400 square feet) for occasional guests defined as one or two nights per week only.  However, in order to do this she needed to improve the septic system, which she never did.  The Board was going to grant this approval; however, Mrs. Goodman withdrew the application.  Mr. Bisogno went on to say that the reason for the current application is that Mr. Werring would like his elderly father to live full time in this structure along with allowing other senior members of the Werring family (should his father pass away at some point) to live in the house.    In order to do this, septic improvements will be necessary, and in order to make the structure livable, the applicant would invest approximately $100,000 into the structure.  As an alternative, the applicant would consider the occasional use that the Board was considering giving to Mrs. Goodman in 2003.  The proposed use of the structure is permitted; however, there is not enough land.  There will be no exterior improvements and only interior improvements, except for the septic system improvement.  
Mr. Bisogno called Mr. Werring in order to testify.  Mr. Werring began by saying that the buildings on his property are a single family dwelling with two floors, a swimming pool along with a barn and garage with a semi- apartment behind it.  The property is a rectangular lot, relatively flat, sparsely populated with trees around the house on the front half of the property and 2 ½ acres of woods behind the area they live.  Mr. Werring described the interior garage pool house.  In the front is the garage with two bays.  There is a large room on the first floor with a kitchen and bathroom and stairs that lead upstairs to two other rooms, which would potentially become bedrooms.  His father, however, would remain on the first floor and considered an elevator but thought this might jeopardize the application.  If he eventually needs healthcare, then a caregiver could reside upstairs overnight.  As a condition of obtaining his CO when he moved in in 2003, the toilet was disconnected but he was permitted to use the sinks for grey water (by the Bernards Township Board of Health).
Mr. Werring went on to say that he would first need to comply with the Board of Health in terms of the septic.  The kitchen features would need to be redone, along with new toilets, a shower, air conditioning and new windows.  With such an expensive investment, he would like to see some extended usage after his father passes and with the hope that if he sold his property, he would be able to recoup some of his investment.  He would like to see another senior member of his family use the dwelling in the future with no charge to them and limited to two people (no children).  Also, he would like to be allowed an immediate family member such as one of his children to use it, if necessary, along with an occasional guest.  Mr. Werring stated that there is no intention of having children in the dwelling and would be happy to make this a condition.  He would like to see all of these uses permitted.  He stated that his neighbor on the right, Bob Rybski, is the closest person to this dwelling but has not spoken to any other neighbors regarding the project.
Mr. Werring said that he painted the dwelling, put exercise equipment in it and has been using it in its current state the entire time.  The Zoning Officer, Mr. Russ Heiney, has also seen the dwelling.  He stated that he did not try and purchase any land from his neighbors.
Mr. Greg Yannaccone of Yannaccone, Villa, and Aldridge made an appearance as the engineer on behalf of the applicant and stated that he has testified before this Board before.  Mr. Yannaccone confirmed that he had done some work examining the proposed septic system on the property in order meet Board of Health standards, and he went on to say that he did an onsite soils investigation to verify that there were adequate soils on the property for a septic system.  Since there were acceptable soils, he was able to create a preliminary design, and ultimately, if the Board were to act favorably on the application, then this would be presented to the Board of Health for approval of the design.  One other option being considered is to evaluate the size of the existing septic system for the Werring’s residence since there is a possibility that when Mrs. Goodman was going through her approvals, the septic system may have been increased.  As a result, either a new septic system will be built, or the applicant will tie into the existing system once it is evaluated.
Chairman Brusco stated that the resolution (for Mrs. Goodman) drawn up by Mr. John Mills, Board of Health Attorney, said that the system design was approved and was either completed or in the process of being completed with sufficient size to service six bedrooms.  Mr. Yannaccone stated that either way it would still require a septic tank and pump pit because the existing field is uphill of where the project is located.

Mr. Bisogno referred to Section 21-4.6g of the ordinance, which describes certain enhanced setbacks for accessory buildings.  Mr. Yannaccone state that the application complies with the ordinance.  He went on to say that the building is 147.9 feet from Ironia Road, 145 feet from the southerly sideline, 182 feet from the northerly sideline (heading toward Randolph), and 443.3 feet to the rear lot line.  In Mr. Hansen’s letter dated August 29, 2014, Mr. Yannaccone confirmed that there were no engineering aspects of the letter that need to be addressed since there are no site improvements.  
Mr. David Zimmerman made an appearance as Planner for the applicant and stated that he has testified before the Board but many years ago.  Chairman Brusco accepted Mr. Zimmerman’s qualifications.  Mr. Zimmerman began by saying that he had an opportunity to visit the site and that he is very familiar with the area since he lived at one time two properties away from the subject property.  He lived there when the house, barn and the garage were all built in the mid 1980’s.  He continued to explain the zoning issues involved in the application and said that an accessory building of this nature before the Board is a conditional use in the R-5 zone category.  There are four standards that must be satisfied in order that the conditional use becomes a permitted use.  The application does not satisfy one of these standards, which is Section 21-4.6g Paragraph 2, which he read to the Board.  He explained that the applicant’s property is 5.4 acres, the minimum is 5 acres and the footprint of all the accessory buildings on the property is 2,376 square feet.  So the property in order to satisfy this standard would need to be 8 acres in size.  The applicant does not have 8 acres.  Mr. Zimmerman entered an exhibit marked A1 dated December 11, 2014, showing an aerial photograph of the property (obtained from the County) and its immediate surroundings.  He went on to say that approximately 50 % of the property, especially in the back, is wooded and if any property were to be acquired, it would essentially be acquiring woods.  In his opinion, acquiring additional acreage would not be purposeful in terms of the applicant’s goals.  The property and its current structures work with the proposed needs and intentions of the applicant.  Mr. Zimmerman said that if the garage were located 25 feet or less to the house, it could be connected to the house, and therefore the applicant would not need to come before the Board.  Since the garage is further than 25 feet from the house, the ordinance would not allow the structure to be connected.  In looking at the negative criteria, the houses on either side are well separated from the subject property and in most cases buffered by trees and shrubs.  The garage apartment has been there for nearly thirty years and, in his opinion, with no negative impact.  He opined that having an elderly gentleman or any of the other proposed uses will not have any impact upon the enjoyment of the surrounding properties, and therefore he does not see any substantial detriment to the public good.  The type of use that is being proposed is not for rental for tenants but only for family and occasional guests and that from a planning and zoning perspective, he recommends the application.  

Ms. Donato asked Mr. Zimmerman whether in his opinion the additional acreage had more to do with maintaining density than buffer for activities. Mr. Zimmerman responded that if a new building was being constructed for employees, then 10 acres would be required.  However, this is not a building for employees.  With 10 acres it would be a matter of density.  
Mr. Preston inquired whether Mr. Zimmerman found any policing in the ordinances that regulates the use of the structure.  Mr. Zimmerman responded that the ordinance requires the applicant to fill out a form to be submitted to the Township authority on a yearly basis attesting to who would be living there.  In addition, Mr. Sposaro would add conditions outlining what would be an allowed use of the accessory building.  Mr. Bisogno stated that there would be no objection to a deed restriction where it would be recorded in the County Clerk’s office the conditions of how the building can be used, particularly for any future owners of the property.  There was some discussion regarding what was in this particular dwelling at the time of the previous owner (which included a bathroom and cooking stove).  Mr. Bisogno added that when the approval was granted in 1985 for the pool house, bathroom and cooking capabilities were added gradually without the appropriate approvals.
Mr. Bisogno confirmed for Ms. Donato that the applicant would be amendable to restricting usage of the structure to family members and guests of the family in the record title to the property with the County.  Guests would only be allowed no more than two consecutive nights per week, and Mr. Bisogno stated that he would work on the conditions with Mr. Sposaro.  There would also be no rental income.  

Mr. DeMeo said that he noticed that after driving by the property that there were steep steps leading to the main house from the accessory structure.  He inquired whether this would be a hindrance to Mr. Werring’s elderly father.  Mr. Werring responded that he would suggest to his father that he use his golf cart to transport himself around the property.  
Chairman Brusco opened the meeting to the public.  

Mr. Bob Rybsky, the next door neighbor to the Werring residence, approached the microphone.  He stated that he has no issues with the application and commended Mr. Werring for wanting to do this for his elderly father.  He said that he is in favor of the project.
Mr. Preston explained the purpose of the ordinance, which is to keep apartments out of Township in certain zoning areas.  Mr. Werring explained why his father cannot live in the main house with Mr. Werring and his wife since there is a bedroom on the first floor.  He said it would be too close for living purposes and to have him somewhere else on the property rather than in the main house would be more desirable.  Also Mrs. Werring has a health issue so she would need to use the first floor bedroom to avoid climbing stairs.  He would like to avoid both of them from climbing stairs.  Mr. Preston suggested that Mr. Werring’s father would probably want to live on the first floor in the renovated structure with a caretaker living on the second floor.  Mr. Werring confirmed this and said that a healthcare worker would be the only exception to an employee residing overnight.  He went on to say that he tried to attach a building addition to his house that would meet the setbacks and could accommodate his father (and become a pool house in the future), but it would be extremely costly.  
Mr. Werring explained that he would hope that the monetary investment in the project would be appealing to a future buyer if there were rights to an overnight guest or even as a mother/daughter arrangement.  He hoped that it would increase the value of the house and that he would recoup some of the investment.  Mr. Ciancimino stated that his concern would be how to police the dwelling from becoming a separate rental unit with another future owner.  Mr. Bisogno responded that the only policing would be the affidavit that the owner must file every year with the Township.  There was some discussion regarding this issue of policing the facility and making sure the usage restriction and Township ordinance is enforced.  It was opined that Russ Heiney, the Zoning Officer, would be responsible for this, and Chairman Brusco stated that he would discuss this with him.  The Board members agreed that it could be written into the resolution that a healthcare worker would be allowed for the senior resident of the apartment.
Mr. Bisogno summed up that the issue regarding more land to satisfy the ordinance probably was more directed to when a new structure is being built.  A site plan would be required also.  This is somewhat unique since there is already a structure built and of which is suitable for this type of use.  The legal issue is whether the property can accommodate the problems associated with not having enough land and said that this is not completely out of character with the neighborhood since across the street there is a rented apartment.  He opined that under all the unique circumstances with this application, it is justifiable.  Mr. Bisogno went on to say that he discovered that the ordinance was in effect when this structure was built and was a 5-acre zoning at that time also.

Mr. DeMeo stated that as a motion he would be disposed to grant the variance with the appropriate deed restrictions, which would include his elderly father, relatives, and guests.   Mr. Sposaro said he will write into the resolution the terms for visiting guests.  Also included in the resolution would be the affidavit requirement.  Mr. McKinnell seconded the motion.   Mr. Preston recused himself from voting.
Chairman Brusco opined that what was granted to Mrs. Goodman was a reasonable use of the property back then.  He said that he appreciates that Mr. Werring wishes to take care of his aging father and that he has no objection to writing into the resolution with regard to most of the restrictions that were discussed including a healthcare employee providing assistance and care when needed.  However, he is not in favor of long term use even if it is connected to children’s needs.  Mr. Sposaro stated that Mr. Werring indicated that he contemplated an elevator but did not pursue this and inquired if the Board would oppose this if it enhances the ability of a senior citizen to make greater use of the apartment.  Chairman Brusco stated that he definitely would be in support this.  Mr. Werring said that he has not addressed this yet, but if this is not an issue for the Board, he would definitely consider an elevator as well a chair stair lift at the suggestion of Mr. Preston.
Mr. Moran stated that there is an ordinance in place and in order to obtain relief from the ordinance, there should be a hardship, which he does not find.  He opined that policing the apartment is virtually impossible for lack of staff in town and who the future property owners will be.

Upon roll call:

AYES:  Mr. De Meo, Ms. Duarte, Mr. McKinnell, Mr. Ciancimino, Ms. Donato, Chairman Brusco

NAYES:  Mr. Moran

ABSTAIN:  Mr. Preston

Motion carried.

SUCH MATTERS AS MAY RIGHTFULLY COME BEFORE THE BOARD

None
ADJOURNMENT
A motion to adjourn the meeting was duly made and seconded at 9:11 pm.







Respectfully submitted,







Beth Foley







Board Secretary


