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TOWNSHIP OF MENDHAM
BOARD OF ADJUSTMENT
MINUTES

January 14, 2016
REORGANIZATION MEETING
CALL TO ORDER
Ms. Foley called the meeting to order at 7:31 pm.
ADEQUATE NOTICE
“ADEQUATE NOTICE of this meeting of the Board of Adjustment of the Township of Mendham was given as required by the Open Public Meetings Act as follows:  notice was given to the DAILY RECORD and the OBSERVER TRIBUNE, notice was posted on the bulletin board in Township Hall, and notice was filed with the Township Clerk on January 10, 2015.”

ROLL CALL  

PRESENT:      Mr. De Meo, Ms. Duarte, Mr. McKinnell, Mr. Moran, Mr. Preston, Mr. Ciancimino, Ms. Donato, Chairman Brusco

ABSENT:           Mr. Zairi
Others present:  Mr. Hansen, Ferriero Engineering
SALUTE TO THE FLAG:  Led by Ms. Foley
OATHS OF OFFICE

Ms. Foley administered the Oaths of Office to Mr. De Meo, Mr. McKinnell, and Mr. Ciancimino
Mr. Moran arrived at 7:32 pm 
CALL FOR NOMINATION OF CHAIRMAN (by Secretary)
Ms. Foley called for a nomination for Chairman of the Board of Adjustment for 2016.  Mr. DeMeo made a motion to nominate Mr. Richard Brusco, and it was seconded by Mr. McKinnell.  Ms. Foley made a motion to close the nominations.  A motion was made, and it was seconded.  All agreed.
Upon roll call:

Vote:  Aye – Mr. De Meo, Ms. Duarte, Mr. McKinnell, Mr. Moran, Mr. Preston, Mr. Ciancimino, Ms. Donato, Mr. Brusco
CALL FOR NOMINATION OF VICE CHAIRMAN (by Chairman)

Chairman Brusco called for a nomination of Vice Chairman for the year 2016.  Mr. DeMeo made a motion to nominate Ms. Amalia Duarte, and it was seconded by Mr. Preston.  A motion was made to close the nominations, and it was seconded.  All agreed.
Upon roll call:

Vote:  Aye – Mr. De Meo, Ms. Duarte, Mr. McKinnell, Mr. Moran, Mr. Preston, Mr. Ciancimino, Ms. Donato, Chairman Brusco.
CALL FOR APPOINTMENTS
Chairman Brusco entertained a motion to reappoint Mr. Anthony Sposaro as Board of Adjustment attorney.   Mr. Preston made a motion to appoint Mr. Sposaro, and it was seconded by Mr. DeMeo.  A motion was made to close the nominations, and it was seconded.  All agreed.
Upon roll call:

Vote:  Mr. De Meo, Ms. Duarte, Mr. McKinnell, Mr. Moran, Mr. Preston, Mr. Ciancimino, Ms. Donato, Chairman Brusco.

Chairman Brusco entertained a motion to nominate Mr. John Hansen of Ferriero Engineering as Board of Adjustment engineer.  Ms. Donato made a motion to nominate Mr. John Hansen, and it was seconded by Mr. Preston.  A motion was made to close the nominations, and it was seconded.  All agreed.
Upon roll call:

Vote:  Aye – Mr. De Meo, Ms. Duarte, Mr. McKinnell, Mr. Moran, Mr. Preston, Mr. Ciancimino, Ms. Donato, Chairman Brusco.

RESOLUTIONS
A. Open Public Meetings Act

B. Regular Meeting Schedule:  February 2016 through January 2017
C. Reaffirmation of Rules and Regulations

Chairman Brusco entertained a motion to adopt all three Resolutions.  Mr. McKinnell made a motion to adopt the three Resolutions, and it was seconded by Mr. DeMeo.  All agreed.
Upon roll call:

Vote:  Aye – Mr. De Meo, Ms. Duarte, Mr. McKinnell, Mr. Moran, Mr. Preston, Mr. Ciancimino, Ms. Donato, Chairman Brusco.

APPROVAL OF DECEMBER 10, 2015 MINUTES

Mr. McKinnell noted a correction on the year on Page 3, and Ms. Donato noted a correction on the year in the header of the minutes.
Chairman Brusco entertained a motion for approval of the December 10, 2015 minutes as corrected.  Mr. McKinnell made a motion to approve the minutes as corrected, and it was seconded by Mr. Ciancimino.  All agreed.  

OLD BUSINESS:  RESOLUTIONS AND DETERMINATION OF FINDINGS
· CASE 3-14 - continued
BLOCK 119, LOT 1.01; 2 Cramer Lane
APPLICANT:  Nicholas & Birgit Gentile
APPLICATION:  C Variance
Chairman Brusco began by saying that on the plans it is indicated that there is an existing non-conformance for the height of the house.  In reviewing the engineering plans from when the house was first built, the height was measured by a different methodology than what is currently used.  As a result, this would account for the increase in height.
Chairman Brusco raised the issue of outstanding building permits with regards to the Gentile residence.  Mr. Gentile stated that he will schedule the inspections in order to close out the two outstanding open permits.  
Mr. Sposaro swore in all the witnesses - Mr. Nicholas Gentile, Ms. Birgit Gentile, and Mr. William Hollows, engineer for the applicant.
Chairman Brusco inquired as to the gazebo on the property and its size.  After Mr. Gentile stated that it is approximately 16 feet x 16 feet, Chairman Brusco stated that since it exceeds 100 square feet, a permit is necessary for the gazebo; however, he stated that there is no record of a permit for the gazebo.  Mr. Gentile stated that he did not obtain a permit.  Chairman Brusco asked Mr. Gentile that he should contact Mr. Heiney to obtain a permit for the gazebo.
Mr. Hansen stated that he has no further specific comments on the applicant’s revised plans.  He referred to his report dated January 13, 2016.  The only change sited on the plan was that an alternate tennis court location was placed in the back with no grading or disturbance shown.  He stated that none of the other comments in the report from the previous meeting were addressed.
Chairman Brusco stated that two of the Board members present were not at last month’s meeting.  However, Mr. DeMeo and Mr. Ciancimino did rehabilitate themselves by listening to the tapes of the December 10, 2015 meeting and signed affidavits to attest to this.  They are, therefore, eligible to act on the Gentile application.

Ms. Gentile began by clarifying that the location of the septic reserve area is nowhere near the 50-foot limit of disturbance.  Mr. Hansen stated that the plans indicate that the reserve area is located under the grading.  Ms. Gentile continued to clarify that the reserve area sits above the existing septic system (arrow pointing to this on the plans).  Mr. Hansen asked that the applicant’s engineer testify to the location of the septic reserve area.  
Mr. Gentile stated that what is on the plan is a correction of what was originally presented at the last meeting.  It was clarified by Mr. Hollows that the septic reserve area is between the existing disposal field area and the tennis court.  There is some grading from the tennis court over the reserve area, but the septic reserve area is outside of the conservation easement.  He confirmed that the conservation easement runs parallel to Combs Hollow Road but does not run parallel to Cramer Lane.  Chairman Brusco stated that the testimony at last month’s meeting was that the purpose of the conservation easement on Combs Hollow Road was to maintain the streetscape.  Mr. Hollows confirmed again that there is no proposed disturbance in the conservation easement.
Ms. Gentile also wished to convey and confirm that there is no plan to cut any trees in order to construct the tennis court in the proposed area, which is much different than if the tennis court was placed on top of the hill in the far corner of the property.   The Board requested that an alternate location on top of the hill be indicated on the plans.  Mr. Hollow stated that on the west side an 8-foot retaining wall would be necessary if the tennis court was located on top of the hill.  Then running from west to east it would be 8 feet running down to nothing on the southerly side and 8 feet running down to 3 feet on the northerly side.  He went on to say that approximately 30 -35 mature trees would be removed.  Ms. Gentile added that this is a 60 x 100 area, which would not allow for a standard sized tennis court but would be comparable to the proposed location in the front below.  
Mr. Hansen inquired whether the grade could be reduced in the rear on top of the hill in order to level it out and then cut and fill so a retaining wall would not be necessary.  Mr. Hollows opined that perhaps some of the area could be cut and filled with more land disturbance required but a wall would still be necessary on the west side.  He confirmed for Mr. Hansen that to cut and fill the area on top of the hill would require more land disturbance than the proposed location below.  Mr. Gentile added that when the house was built 15 years ago the property was a rocky hill.  The alternate location of the tennis court is on top of the hill, which is basically solid rock.  He opined that it is inconceivable how much effort it would be to construct a tennis court in this area.  He went on to say that the proposed area of the tennis court below in front of the house is level and can accommodate an undersized tennis court.
Chairman Brusco asked if Mr. Gentile saw the comments from the Tree Committee whereby it was proposed that the tennis court, if located behind the house, could be rotated 90 degrees thus moving it further east so it would be located directly behind the house.  Ms. Gentile stated that she did not see this comment; however, she opined that she cannot see this as conceivable because of the 50-foot setback restriction.  Mr. Hansen inquired that by perhaps rotating the tennis court and removing the unpermitted gazebo, this could perhaps be accomplished.  Mr. Hollows responded that there is 130 feet from the property line to the existing retaining walls, which is needed for the grading of the house.  
Mr. Preston reiterated that there is a gazebo, which was built without a permit along with testimony at the last meeting that this will not be removed.  He opined that some municipalities would require that the gazebo be removed but that this municipality might not.  Ms. Donato opined that as a builder, the Gentile’s should have recognized that a permit for the gazebo was necessary.  Mr. Gentile stated that he would make an application for a permit for the gazebo.  He opined that this proposal is an improvement for the property and the neighborhood, increasing value along with use of their own land.  The 5-acre property has a very difficult terrain, which limits many activities for his family, and the proposed tennis court would allow for some activity on the property, especially since his one son is a good tennis player.  He went on to say that permits were taken out for other improvements on the property.  Ms. Donato stated that despite all the negative features of the lot, the Gentile’s chose this particular lot to build their house for their family.  She went on to say the neighbors should be considered with this proposal and how it would impact them.  Mr. Gentile stated that he is aware of a neighbor who is unhappy about the proposal but that there are other neighbors who are in favor of the tennis court.  
Ms. Donato stated that Mr. Hansen made a comment that has yet to be addressed regarding the erosion on the road.  There is evidence of erosion and crumbling on the edge of the road.  Mr. Hollows responded that there would be some more detail to this plan addressing stormwater management that Mr. Hansen has requested.  There will also be soil erosion plans for construction approved by Morris County Soil Conservation District and stabilization of any slopes that are disturbed, which would need to be approved by Mr. Hansen.  He opined that the crumbling of the pavement has nothing to do with anything that was done or would be done on this property.  Mr. Hansen stated that he noted the soil erosion on the side of the road of Cramer Lane and that more water would be introduced to this area.  He went on to say that he would need to know the details of the stormwater management plan.  Mr. Hollows responded that most everything is being sloped towards Combs Hollow Road with a gravel trench catching the water and a perforated pipe going possibly into some dry wells.  Mr. Preston and Ms. Donato said that this is something that the Board needs to review and that at the last hearing it was stated that this is an issue that needs to be addressed.  Mr. Hollows stated that he never saw Mr. Hansen’s previous engineering report dated October 20, 2015 and just received the January 13, 2016 report today.  Mr. Hansen stated that Mr. Hollow’s client was at the last meeting when these items were discussed.  He went on to say that there was a report, which his client received and opined that he and his client should have communicated on the engineering reports with the items that should have been addressed.  Mr. Hollows stated that he believes that all the items in Mr. Hansen’s report can be addressed.  
Ms. Gentile confirmed that there is no lighting proposed for the project and Mr. Gentile stated that perhaps the fence would be a nylon fence with a height of 3 feet on the side and 8 feet on the rear and front of the tennis court.  The surface would be an asphalt material, and there would not be a walkway from the tennis court to the house.  It is not expected that the tennis court would be used at night.  Mr. Sposaro stated that variance relief would be needed for the location of the tennis court and asked the applicant if they would be offering any planning testimony as to the positive and negative criteria.  Mr. Gentile responded that a variance is needed for the front yard location of the tennis court.  Mr. Sposaro stated that under the municipal land use law in order to secure variance relief for a bulk variance such as this, testimony must be offered from a Planner demonstrating that statutory criteria for granting variance relief has been satisfied.  Mr. Gentile stated that Mr. Murphy, acting as their Planner (he is also an engineer), was unable to attend the meeting.  Mr. Hollow clarified for Mr. Sposaro that he is a professional engineer and also holds a license as a professional Planner.  However, he does not act as a professional Planner.  Ms. Gentile stated that Mr. Murphy is Mr. Hollow’s partner with their office located in Sterling, New Jersey.  Mr. Gentile reiterated that the septic reserve area is not in the conservation easement.  

Mr. Sposaro stated that it was Mr. Gentile’s testimony that the proposed tennis court would not result in the removal of any trees.  He inquired whether any trees would be lost as a result of the regrading around the perimeter of the tennis court.  Ms. Gentile responded that she did not think so.  Mr. Hansen stated that the plan indicates fill on top and adjacent to 18 inch maples and inquired whether it is Mr. Hollows’ testimony that there can be fill on the roots of the maple.  Mr. Hollow responded that a tree well would most likely be needed.  Mr. Hansen also stated that on the high side there is a cut next to a 24-inch maple tree approximately 5 feet away.  Mr. Hollows responded that this may need to be amended with approximately a 5 – 6-foot retaining wall instead.  Ms. Donato again raised the issue that this should be part of the plans but is not.  Again, the issue of the October 20, 2015 engineering report was raised since the Gentile’s stated that they never received the report yet their name was copied on it along with Mr. Murphy.
Mr. Preston suggested and recommended a platform paddle court in lieu of the tennis court.  This could be erected behind the illegally erected gazebo and kept out of the front yard.  He asked that the Gentiles ponder this suggestion.  Ms. Gentile stated that this would not change the necessity of cutting down a couple dozen trees and that to do so is an unreasonable request to even consider.  She went on to say that she has difficulty reconciling the concerns of the Board.  The platform paddle court is a good suggestion but should be located elsewhere.  She continued to defend her position on the proposed location of the tennis court whereby it would not be necessary to remove any trees.  She went on to say that the proposed tennis court would be well concealed since the road sits below where the tennis court would be located.  A tree buffer would also be planted.  Mr. Gentile stated that there is a deer fence around the property, which does have a permit.  He opined that the tennis court would not have any adverse effect on the neighbors with the only sound being the tennis balls being hit back and forth.  He went on to say that he will have Mr. Murphy present his testimony at the next meeting and that he would be willing to bring a letter from his neighbors at 4 Cramer Lane who are in support of the application.  He clarified for Ms. Duarte that even though the plan does not indicate a buffer along Cramer Lane, this would be the intention.  There are already quite of few tree along this area; however, this would be further landscaped. 
Mr. Gentile confirmed for Chairman Brusco that Mr. Murphy will present his testimony at the February 11, 2016 Board of Adjustment meeting in order to address the positive and negative criteria that Mr. Sposaro discussed.

Chairman Brusco opened the meeting to the public.  

Ms. Jamie Kinsel who resides at 7 Combs Hollow approached the microphone.  She stated that she was also present at the December 10, 2015 meeting and went on to say that she is very familiar with the property and the subdivision creating the lot.  Ms. Kinsel opined that the proposed tennis court in the front yard would not be a benefit to the neighborhood and would hope that the other neighbors would not think that this was encouraged by the Board of Adjustment in Mendham Township.  She has difficulty thinking that not having a tennis court is a hardship and suggested reviewing the history of the construction on the lot.  She wished to remind the Board that the applicant bought the lot from the subdividing entity and located the house higher up, which made the back yard a little narrower than if the house was sited closer to Cramer Lane.  The Gentile’s then proceeded to decide what would be built in the backyard – the pool house & pool and unpermitted gazebo.  Ms. Kinsel opined that any hardship was created by the applicant with the choices made by them and not by someone else.  She referred to a light pole by the steps, which she raised at the last meeting, leading down to the where the proposed tennis court would be located and went on to say that she still does not see it indicated on the plans.  Ms. Kinsel stated that the light pole is not along the driveway but right next to the steps leading down to the proposed tennis court.  Ms. Kinsel opined that there may be lots in Mendham Township where it would make sense to grant a variance for a tennis court in a front yard, but she opined that this property is not conducive to this and would encourage the Board to think about the precedent that this would be setting along with who actually created the hardship for variance relief being requested.
Chairman Brusco closed the public portion of the meeting.  
Mr. Sposaro stated that it is his understanding that the applicant does not wish to have the Board vote on this application this evening but to carry the application to the February 11, 2016 meeting in order to allow Mr. Murphy to testify.  Mr. & Mrs. Gentile confirmed this.  It was determined that the application can be carried since it is still within the 120-day limitation.  
Chairman Brusco entertained a motion to table the application until the February 11, 2016 meeting.  A motion was made by Mr. McKinnell, and it was seconded Ms. Duarte.  All agreed. Mr. Sposaro stated that there will be no further notice of this application and that it will continue to be heard at the February 11, 2016 meeting.

OLD BUSINESS
Case 2-13

Robert & Helen Clear

38 Corey Lane

Block 147, Lot 10

C Variance to locate a generator in the front yard

Chairman Brusco stated that this was a previous approval of a C variance in order to locate a generator in the front yard, which was at the Board’s suggestion.  He stated, however, that the variance expired as of November 13, 2015.  Mr. Sposaro stated that a letter was received from the Clear’s dated January 4, 2016 indicating that when they were applying for the variance, they inquired about time lines and were informed that there were none (which Mr. Sposaro is somewhat skeptical about). The applicant’s letter also indicated that they were unaware of the sunset provision contained in Ordinance 15-12 even though the resolution of approval sets forth very clearly that there is a deadline.  He went on to say that there has been no change in the zoning ordinance that he is aware of and the idea was to perhaps allow for an extension.  Mr. Sposaro drafted a proposed resolution granting the extension from one year from tonight’s meeting to January 14, 2017.  All conditions set forth in the resolution adopted on November 13, 2014 shall remain in full force and effect.
Mr. Sposaro clarified that a permit would be needed for the concrete pad for the generator.  Mr. Heiney could convey how long the permit is valid.

Mr. Sposaro stated that everyone present at the meeting is eligible to vote.  

Chairman Brusco entertained a motion for approval of the resolution.  Mr. DeMeo made a motion to approve the resolution, and it was seconded by Ms. Duarte.  

Upon Roll Call:

AYES:  Mr. DeMeo, Ms. Duarte, Mr. McKinnell, Mr. Moran, Mr. Preston, Mr. Ciancimino, Chairman Brusco

Motion carried.

Mr. Hansen stated that he decided not to write another report regarding the Clear request for an extension after conferring with Mr. Sposaro since Mr. Sposaro already incorporated the last resolution of November 13, 2014, which referenced Mr. Hansen’s report of September 17, 2014 into this new resolution.
The meeting was duly adjourned at 8:30 pm.







Respectfully submitted,







Beth Foley







Board Secretary


