THE MINUTES OF THE TOWNSHIP OF MENDHAM BOARD OF ADJUSTMENT REGULAR MEETING HELD JUNE 14, 2012
Page 3 


TOWNSHIP OF MENDHAM
BOARD OF ADJUSTMENT
MINUTES

November 8, 2012
CALL TO ORDER
Chairman Brusco called the meeting to order at 7:30 pm.
ADEQUATE NOTICE
“ADEQUATE NOTICE of this meeting of the Board of Adjustment of the Township of Mendham was given as required by the Open Public Meetings Act as follows:  notice was given to the DAILY RECORD and the OBSERVER TRIBUNE, notice was posted on the bulletin board in Township Hall, and notice was filed with the Township Clerk on January16, 2012.
ROLL CALL  

PRESENT:  Ms. Duarte, Mr. Moran, Mr. Preston, Mr. Timpson, Mr. DeMeo,
                    Mr. Zairi, Chairman Brusco

ABSENT:     Mr. McKinnell
Others present:  Mr. Anthony Sposaro, Board Attorney
SALUTE TO THE FLAG:  Led by Mr. Brusco
ANNOUCEMENT OF QUORUM AND DESIGNATION OF VOTING MEMBERS
Chairman Brusco stated that there is a quorum.  
OLD BUSINESS:
CASE 8-11:

BLOCK: 142  LOT: 34
APPLICANT:     Vincent Carrabba -  5 Thackery Lane

APPLICATION:  Notice of Appeal to Notification of Violation

Chairman Brusco read a letter from Riker Danzig dated November 7, 2012 on behalf of Mr. Vincent Carrabba and Lisa Landi stating that they were withdrawing their appeal.
Mr. Sposaro explained that as the Board is aware, this matter has been carried on numerous occasions because of the unavailability of various witnesses on behalf of the Carrabba’s.  The appeal commenced last month, and the Board was prepared to continue with the proceedings at the November meeting.  He went on to say that at the commencement of the October 11, 2012 hearing, Mr. Carrabba’s attorney took the position that this was a quasi-criminal proceeding and that his client was entitled to assert his Fifth Amendment rights.  After the October 11, 2012 meeting, Mr. Sposaro stated that he sent a letter to Mr. Carlson dated October 22, 2012 asking if he had any authority for this proposition.  Mr. Carlson responded in a letter dated October 31, 2012, and Mr. Sposaro read the letter to the Board. The letter indicated that Mr. Carrabba would testify at the November 8, 2012 meeting and that Mr. Paul Phillips, the Planner, would be recalled for additional testimony.  Since then, however, a letter dated November 7, 2012 was received from Riker Danzig addressed to Ms. Foley stating that Vincent Carrabba and Lisa Landi were withdrawing their appeal.  Mr. Carlson also called Mr. Sposaro to convey this to him by phone. Mr. Sposaro said that he told Mr. Carlson that the withdrawal was an acknowledgement that the zoning officer’s actions were proper and that the zoning officer was entitled to move forward with whatever enforcement action he felt was appropriate to enforce the ordinance.  Mr. Sposaro went on to say that there was a recent ordinance adopted by the governing body dealing with dogs.  The ordinance creates a presumption that if a resident has seven or more dogs, the municipality could then consider this a kennel operation, which is a commercial enterprise not permitted in many of the zone districts.  He said that how Mr. Carrabba intends to react to whatever enforcement action is taken by the zoning officer is unknown.  He went on to say that there is nothing further that the Board of Adjustment needs to address since the Board no longer has jurisdiction since the appeal was withdrawn.  Mr. Sposaro recommended that the Board authorize him to prepare a resolution for the withdrawal of the appeal so it would be documented.  He also said that prior to the receipt of the November 7, 2012 letter withdrawing the appeal, he had discussions with Mr. Carlson and indicated that he was simply providing Counsel for this ward and if he wanted, would make himself available to help negotiate a resolution of the matter.  Chairman Brusco had no objection to this, and Mr. Carlson embraced the idea; however, apparently Mr. Carrabba did not, and this did not come to fruition.  The overture was made with the explicit understanding that this would not stop the process.
Chairman Brusco added that Mr. Mills brought this to the attention of the Township Committee, and they said they did not want any part of the negotiations.  Mr.Sposaro said that he received the letter withdrawing the appeal before he was advised of this.  He went on to say that the Board has gone above and beyond the call of duty in an effort to be fair to all the parties involved.  

For the record Mr. Moran arrived at 7:39 pm.

Mr. Sposaro continued by saying that perhaps a new violation will be issued based upon the new ordinance.  However, the new ordinance is not part of the zoning ordinance.  Consequently, Mr. Carrabba would not have the ability to appeal a new violation to the Board of Adjustment.  If the zoning officer chooses to issue a NOV and if Mr. Carrabba chooses not to comply, then the municipality has two options.  One, it could be heard in municipal court or secondly, action could be instituted in Superior Court by filing a complaint and seek injunctive relief.  

There was some discussion regarding obtaining a transcript of the October 11, 2012.  Mr. Sposaro said he will speak with Mr. Mills regarding this.  He went on to say that if Mr. Mills has not requested the transcript, he thought it may be a good idea to secure the transcript since it would assist him in preparing a resolution.  However, even without the transcript, he will be able to move forward with the resolution.
Chairman Brusco talked about the new ordinance that the Township Committee adopted.  He said it defines “kennel,” and it defines “commercial purposes” of such.  Other than this the ordinance limits the number of dogs to seven, exclusive of puppies under the age of three months on a property.  Also, this ordinance would be a police ordinance, which does not fall under the BOA jurisdiction.
A motion was made by Mr. DeMeo and seconded by Mr. Timpson to direct Mr. Sposaro to draft a resolution summarizing this case. 
Upon roll call:
Vote:  Aye – Mr. DeMeo, Ms. Duarte, Mr. Moran, Mr. Preston, Mr. Timpson, Chairman Brusco

Motion carried. 

There was no new business or matters pending to discuss.
Chairman Brusco made a public service announcement that FEMA will be at the Emergency Services building between 10:00 am - 4:00 pm on Saturday, November 10, 2012 to file claims for any damages that may have incurred to residents as a result of the storm.  He talked about the amazing operation that was conducted at the Emergency Services building post storm.  FEMA personnel commented that they had never seen such a well-coordinated operation with such involvement from the community.  There was some discussion regarding FEMA.
Chairman Brusco adjourned the meeting at 7:56 pm.








Respectfully submitted,







Beth Foley











Board Secretary


