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TOWNSHIP OF MENDHAM
BOARD OF ADJUSTMENT
MINUTES

MARCH 13, 2014
CALL TO ORDER
Chairman Brusco called the meeting to order at 7:30 pm.
ADEQUATE NOTICE
“ADEQUATE NOTICE of this meeting of the Board of Adjustment of the Township of Mendham was given as required by the Open Public Meetings Act as follows:  notice was given to the DAILY RECORD and the OBSERVER TRIBUNE, notice was posted on the bulletin board in Township Hall, and notice was filed with the Township Clerk on January 10, 2014.”

ROLL CALL  

PRESENT:      Mr. DeMeo, Mr. McKinnell, Mr. Moran, Mr. Ciancimino, Ms. Donato, Chairman Brusco
ABSENT:           Ms. Duarte, Mr. Preston, Mr. Zairi
 
Others present:  Mr. John Hansen, Ferriero Engineering
SALUTE TO THE FLAG:  Led by Mr. Brusco
Chairman Brusco stated that there was a quorum.

A motion was made by Mr. McKinnell to approve the minutes to the January 9, 2014 Reorganizational Meeting and seconded by Ms. Donato.  All agreed.  Motion carried.

NEW BUSINESS
CASE 1-14:  BLOCK 129 LOT 30; 11 West Main Street

         APPLICANTS:  Elizabeth & John Weisgerber
APPLICATION: Conditional Use Variance for an Occupation not in a Primary    Dwelling 
Mr. Sposaro swore in the witnesses, Tina Vaska, Elizabeth & John Weisgerber, and Mr. John Hansen, the Township engineer.

Elizabeth Weisgerber and John Weisgerber stated their full name and address, which is 11 West Main Street, Brookside.  Tina Vaska also stated her full name and address, which is 29 Ironia Road, Randolph, NJ  07869.  

Chairman Brusco reviewed the comments from the various committees.  The Historic Preservation Committee commented that the property is a contributing resource within the Brookside Historic District, and they take no exception to the proposed addition.  The Tree Committee stated that it would be acceptable to remove trees within the building envelope; however, any other trees must be marked and inspected by a member of the Tree Committee.
Mr. Hansen stated that the application was deemed complete and reviewed his technical review report dated January 28, 2014.  He stated that under the Application Completeness section there were some items that have not been provided.  These include:
Checklist Item 10 – Key Map

Checklist Item 11 – Area Map

Checklist Item 24 – Information within 200 feet

Checklist Item 49 – Utility Information

The determination was made, however, that there would be no objection to these waivers for completeness purposes.  Chairman Brusco thus deemed the application complete subject to supplying this information prior to any action on a resolution on the Board’s part.

Mr. Sposaro stated that Proof of Service has been satisfied.

Ms. Vaska made an appearance as the architect for the applicants, Elizabeth and John Weisgerber.  She stated that the Weisgerbers moved to Mendham a year ago from New York.  Elizabeth Weisgerber is a nurse, and John Weisgerber is a professional artist.  The property they bought at 11 West Main Street was desirable for them since it had a detached garage, which works to their advantage since as a professional artist, Mr. Weisgerber would like to utilize this space as an artist studio.  She went on to state Ordinance 21-4 d4.  The applicant is requesting a use variance since the proposed addition and studio is detached and is also more than 500 square feet.  The ordinance states that a home business can be 500 square feet and attached to the primary residence.  Ms. Vaska stated that potentially a variance may be necessary for the setback as well.
She went on to say that the garage is 576 square feet with a proposed addition of 620 square feet, which is a total of 1,196 square feet, which will be utilized as an artist studio.  She began with the key map (marked A1), which describes the property on West Main Street on the corner of Carroll Drive.  The next sheet is a population of maps – the tax map indicates the lot as Lot 30, and it is quite a large lot and is in Zone R.  The tax office map indicates where the structures are located and shows the 200 foot radius drawn around it.  The primary building is in the front with a garage in the back with the yellow dot being the proposed addition.  She went on to say that Lot 31 is the closest proximity to the applicant’s lot.  The primary residence is also similar in bulk to the other houses and similar to the front yard setbacks.  The aerial maps were not of much use since this is a very wooded area.
Ms. Vaska went on to discuss the impact to neighbors with the proposed addition.  She began with a display (A2) with a rendering first of the residents’ house and described it as a lovely, Dutch colonial built in 1930 with an addition done approximately 10 – 15 years ago.  She next referred to a rendering of the left side of the house running up the driveway with the garage now in sight along with the neighbor’s garage.  The third rendering indicates the vicinity behind the garage, which looks toward Lot 31 and described what can be seen from this vantage point.  Two second floor windows can be seen of the neighboring house along with the garage and fence.  Rendering number 4 indicates no site lines of this neighboring property because of the fir tree hiding the house.  Rendering number 5 indicates the most visibility to any of the property owners, which is a two-story dwelling (shed, play area, fence and top of second floor of house).  Rendering 6 indicates a view of another structure, which is not visible because of fir trees.  This rendering also indicates the slope and grading of the property being presented.  Everything slopes from the top left hand corner down to the bottom right hand corner.  She stated that the new structure would not cause any kind of water runoff.
Ms. Vaska continued with a display (A3) of the site in order to discuss the proposed garage addition.  A family room addition was previously added to the main house.  With the size of the lot, the applicant could actually add on another 2,000 square feet since there are no side yard issues, impervious coverage concerns, and as far as floor area ratio, the lot is so large that a 2,000 square foot addition could be added next to the house.  The homeowners opined that the current house had too much integrity and speaks to the community and wished to instead utilize the garage, which is 200 feet back into the property.  The applicants’ wish to convert the garage into a studio/storage so the garage would remain mainly as storage area and the conditioned addition would be in the back. The proposed finished space would be 620 square feet of artist studio.  She went to say that Mr. Weisgerber is a successful artist and needs a significant amount of space for storage for artifacts and objects, which are recombined to create art.  
Ms. Vaska stated that the applicant did try and keep the aesthetic of the Dutch colonial, which was done when the garage was added (unaware of when this was added).  This aesthetic of the Dutch colonial was mimicked.  Two dormers are being added to the existing garage and a porch on the side (A5).  As noted, the bulk was reduced in scale.  
Ms. Vaska went on to say that the proposed studio is an open room and not a two-story structure.  As an artist, there are no commercial vehicles coming and going since this is not a landscape architectural enterprise.  There would be very few deliveries, if any, for supplies or shipments made, so this is a very unobtrusive, quiet undertaking.   Also, the garage is very easily converted back into a garage should the homeowner or some future homeowner wish to do so.  The addition would also contain a half bath, which could also be readily removed.  She commended the applicants for seeing the potential in the property, realizing the historic value to the house and not adding on to it and also using an existing structure to convert into a studio.  This is an optimal solution, and while the ordinance would suggest that if the addition were located in the front and attached to the existing dwelling, Ms. Vaska opined that this is a much better option and would improve the neighborhood in general.
Mr. Sposaro asked Ms. Vasko about the setback relief she had mentioned earlier in her testimony.  There was some discussion regarding this, and Mr. Sposaro stated that the front yard setback is not an issue.  He went on to say that 30 feet for sideyard setback is needed with 15 feet allowed.  However, this is not exacerbating a pre existing non conforming condition.  The proposed rear yard setback is 174 feet with 70 rear yard setback allowed so this not an issue.  As a result, the only “c” variance triggered by the variance is the sideyard.
The applicant clarified that since the garage is 90 feet from the house, the tendency is not to use the garage.  They clarified that their intent is to use the addition as the studio with the front part strictly as storage.   Chairman Brusco stated that he had expressed concern about lack of control over the fact that this accessory building with a bathroom could be rented at some point in time.  He asked the applicant if it would be a hardship if the bathroom were not allowed to be added.  The applicant said that this would not be a hardship; however, it was determined that a sink would be allowed.  Mr. Sposaro added that the applicant can also agree to a deed restriction that the accessory structure could not be used as a residence.  The applicant agreed to this.  There was some further discussion regarding the allowance within the ordinance of a sink and toilet in the proposed addition.  Mr. Sposaro stated that with the deed restriction, the bathroom could be allowed.  The deed restriction would be filed with the homeowners being the grantors and the grantees with acknowledgment that is part of the action taken by the Board that there is a restriction on the use of the structure, and it would run with the land and be perpetual.  
After Ms. Donato asked why the garage simply couldn’t be converted instead of adding an addition, Mr. Weisgerber responded that he is currently in the garage but that more space would be nice to have so he can simultaneously work on more projects at once.  Everything from the existing garage would pretty much go into the new addition with the garage as a storage area for supplies such as molds and tools.  There was discussion regarding heating the new addition, and Mr. Weisgerber stated that he would oblige whatever the Board allows since space for his work is his primary goal.  Chairman Brusco stated that Mr. Weisgerber had testified that he would not be using the entire structure as his studio with only 20 percent over the allowable.  
Mr. Sposaro stated that the architect identified in her testimony the statutory standard here for granting relief for conditional use and for the setback requirements and opined that the statutory criteria have been met and that this is the best solution.
Chairman Brusco opened the meeting to the public and hearing no response, he closed the meeting to the public.  

Chairman Brusco opined that the proposed addition is in keeping with the original designs of the garage and a good use of the property.  He also stated that the architect has done an excellent job in her presentation and is in favor of the relief being sought.  Mr. DeMeo also is in favor of granting relief as long as there is a deed restriction, and if there is a deed restriction, a toilet should be allowed.  

After Ms. Donato asked about drainage, Ms. Weisgerber reviewed the drainage on the property, which she described earlier.  She also pointed out where the septic, city water and electric is located.  This Exhibit was marked A3.  The Board of Health approval for the bathroom will be addressed in the resolution.  
Chairman Brusco asked for a motion to approve the use variance with a deed restriction as discussed.  Mr. Moran made a motion, and it was seconded by Mr. DeMeo.

Upon roll call:

AYES:  Mr. DeMeo, Mr. McKinnell, Mr. Moran, Mr. Ciancimino, Ms. Donato, Chairman Brusco

NAYES:  None

Motion carried.

CASE 2-14:  BLOCK 118 LOT 4.01; 8A Old Brookside Road

         APPLICANTS:  Keith Pickel
APPLICATION: Interpretation of a Notice of Violation
Mr. Sposaro swore in Mr. Pickel.  Mr. Keith Pickel stated his name and address for the record of 8A Brookside Road.  

Mr. Pickel began by saying that he received a phone call from Russ Heiney, the Zoning Officer, informing him that someone had requested that Mr. Heiney address a recreational vehicle he has parked in his driveway (motor home).  This person who contacted Russ opined that this was in violation of a Township ordinance.  Mr. Heiney issued a violation, and stated that Mr. Pickel may appeal the violation if he so wished.  He asked Mr. Heiney to include in the violation a copy of the ordinance and highlight what part of the ordinance was being violated.  Mr. Pickel went on to say that after reading it, it appeared to him that Section “d” “Storage and Parking of Commercial Vehicles” referred to his owning a pickup truck that has his company name on the side of the truck.  He went on to say that he could not see in the ordinance how it could pertain to a recreational vehicle when a few pages later in the ordinance there is an entire paragraph based on recreational vehicles.  He opined that the recreational vehicle paragraph superseded Section “d” about storage and parking of commercial vehicles.  This is not a commercial vehicle and hoped that the Board would interpret the ordinance as he does and overrule Mr. Heiney’s violation, which he opined is not sustainable.
Mr. Sposaro intervened with a procedural question.  The application form submitted indicates an application for an interpretation.  Mr. Pickel stated in the beginning of his testimony that this is an appeal from the Notice of Violation.  He wished for clarification on this because the Notice of Violation is dated January 21, 2014, and the application submitted whether an appeal or interpretation was submitted on 2/25/14.  Mr. Sposaro stated that an appeal must be filed within 20 days of the Zoning officer’s determination, so this would be untimely.  If, however, this was considered an interpretation, there is no time limit on seeking an interpretation from the Board.  

Chairman Brusco stated that the applicant is only seeking an interpretation of the ordinance.  Mr. Pickel confirmed this.

Mr. Pickel stated that he purchased the RV less than a year ago.  Previous to this, there was a 26-foot sea ray boat on a trailer and a little car port.  He sold the boat and the car port was removed in order to allow him and his wife to become campers.  He also said there really is no other location on the property for the motor home.  Mr. Pickel stated that there is a landscaping plan in place to shield the motor home and will be put in not any further than the rear of where the motor home is parked since he needs clear access of site of vision to pull out of his driveway.  He said that he does not want to put any shrubbery between the street and the back of the motor home since this would obstruct his vision from entering and exiting his driveway.
Mr. Sposaro opined that the ordinance is not well drafted.  With any ordinance what the Board needs to do is try to look at the ordinance and figure out what the real intent is.  This is the objection.  He went on to say that there are few rules of construction, the first being the title – Storage and Parking of Commercial Vehicles.  While this gives an indication, its language is not determinative.  Also, all the language of the ordinance needs to be carefully studied, and if the language is clear and unambiguous, even though one may not agree with what it says, the Board’s obligation is to interpret it as it is written.  However, if it is not clear and ambiguous, the objection would be to look at the language and try and determined its intent when it was adopted.  

Mr. Sposaro went on to say that he looked at this carefully and spoke with Chairman Brusco before the meeting about this.  He reviewed the ordinance and its language with the Board and concluded that it’s how the Board interprets Section “d” with regard to the words “no vehicle.”  As it reads, it could be interpreted as commercial-type vehicles in which Mr. Pickel is correct in his interpretation.  If read “no vehicle” literally and ignore the examples of commercial vehicles that were included, then Mr. Pickel is not permitted to store his motor home on his property.  Either interpretation is supportable, and it’s really a question of intent.  The Board must look at the ordinance and decide whether the ordinance is intended to exclude the storage of motor homes on residential properties.  Some municipalities prohibit this and some do not.  

After Chairman Brusco asked why the ordinance supplies two separate definitions – one for commercial vehicles and one for recreational vehicles, Mr. Sposaro responded that he did not know, but wished there was a direct definition of the word “vehicle.”  He opined that the ordinance suggests that the storage of commercial construction-type equipment was trying to be prevented; however, it could be argued either way very convincingly.

Chairman Brusco agreed with Mr. Pickel on the interpretation and that the “d” section is strictly intended for commercial vehicles.  There was some discussion regarding the interpretation of the ordinance amongst the Board members.  Chairman Brusco stated that in working with the ordinance for a good number of years, this is not first time that the Board has run into inconsistencies, and opined that it was never carefully considered to put the word “commercial” between “no and vehicle.”  Mr. Moran opined that the ordinance is poorly written but that the intent of the ordinance was to prevent homeowners from storing unsightly vehicles on their property.  Chairman Brusco opined that the governing body at the time may not have even thought about RV’s this size at the time it was written.  There is a definition of recreational vehicle; however, Mr. Ciancimino stated it appears to be out of context.  Mr. Pickel stated that according to Mr. Heiney the complaint regarding the RV was not from a neighbor but from the Mayor or a Committeeman; however, Chairman Brusco clarified that he also spoke with Mr. Heiney and that the complaint did not necessarily come from one of them but perhaps from someone who complained to either the Mayor or a Committeeman.  
After some discussion about abating the visual impact of the motor home with the proposed landscape buffer, Mr. Sposaro cautioned that this is not an application but only an interpretation of the ordinance.  A compromise deal cannot be made on the interpretation of the ordinance, because if the ordinance is interpreted in favor of the Mr. Pickel, it will apply to the next person who may not particularly care about the use of a buffer to screen their vehicle and who can put their vehicle wherever they wish.  Once the ordinance is interpreted, it will not come before the Board again.
Chairman Brusco went on to say that a way to counter this is to recommend to the Planning Board that something be done about the ordinance itself.  This particular application would be grandfathered if something was done about the ordinance.  There was some further discussion on the interpretation of the ordinance.

Chairman Brusco opened the meeting to the public and hearing no response, he closed the public portion of the meeting.

Chairman Brusco stated that since the Board is governed by Roberts Rules of Order, he turned the gavel over to Mr. McKinnell and made a motion to accept the definition of Paragraph “d” only to mean commercial vehicles and that recreational vehicles are excluded.  Mr. Ciancimino seconded the motion.
Upon roll call:

AYES:  Mr. DeMeo, Mr. McKinnell, Mr. Ciancimino, Ms. Donato, Chairman Brusco

NAYES:  Mr. Moran

NAYES:  None

Motion carried.  Mr. McKinnell returned the gavel to Chairman Brusco.
OLD BUSINESS:
Model Rules For a Zoning Board of Adjustment
Chairman Brusco reviewed Ms. Duarte’s comments on the Model Rules for ZBA.  Her third comment on Page 17, 4:2-3b was that the word “partner” should be added in case of a civil union.  This will be added.  

After Mr. McKinnell asked if there was a limit on the number of times a Chairman can be appointed to such position, Mr. Sposaro clarified that there are no term limits in the statute and to super impose such a restriction would be illegal.  

A motion was made to approve the Model Rules with the one change previously addressed, and it was seconded by Mr. Ciancimino.  All agreed.  Motion carried.
SUCH MATTERS AS MAY RIGHTFULLY COME BEFORE THE BOARD

Decisions, 2013
Chairman Brusco stated that on an annual basis the Board of Adjustment is required to give the Planning Board a list of their decisions for the previous year.  At the same time, the ZBA conveys their recommendations for any changes that the ZBA feels should be made to the land use ordinance.  There hasn’t been much of a response the last several years; however, this year there was a response, and he referred to a letter dated October 11, 2013 from The Buzak Law Group, LLC, attorney to the Planning Board.

Telecommunications and Other Tower Structures. 

On Mendham Township’s first cell tower case, it was struck down by the Superior Court.  The Township Committee has not made any changes to it. 
Conservation Markers

Chairman Brusco stated that the Environmental Commission will not make any changes to it, and that further the Planning Board urges the Board of Adjustment to deny future variances which applicants are seeking from the requirement to install conservation markers.  He discussed this further, and it was his recommendation that the Board of Adjustment continue their practice of safety first when it comes to the markers (sighting one particular case whereby the easement came right up to the driveway and whereby the Board felt it would be unsafe to have a post that size marking the easement right next to the driveway where someone could get injured). 
Accessory Structures and Height of Structures

These issues were addressed with the adoption of Ordinance 6-2013.

Time of Decision 

Chairman Brusco stated that the Time of Decision used to be that it was the ordinance in effect at the time of the Board’s decision; however, currently, it is the ordinance in place when an application is received.  He sited the cell tower case as an example.  If an application is submitted for a wind farm, there would be currently nothing to address this.  The application would have to be granted.
Chairman Brusco opined that the Board of Adjustment should persist in their quest for the items that still need to be addressed in their view.  He went on to say that the issue of recreational vehicles and where they’re allowed to be on a piece of property should be added to this list.  

Chairman Brusco went on to discuss that the current ordinance states that if two structures are connected by a breezeway, it thereby becomes one structure.  There is a house being built on Yardley, which are two fairly large structures that are connected.  All that was required was a Lot Development Permit.  Mr. Hansen confirmed that the house was razed, the lot development was approved and construction commenced.  This was also cleared by Mr. Heiney.  Chairman Brusco opined that perhaps the size of structures connected by breezeways should be addressed.  Mr. Sposaro said he would speak to Mr. Hansen regarding this.  Chairman Brusco stated that the neighbors are very upset about this, and Mr. Hansen said that the concern would be two principal structures on one property, which is circumvented by connecting the two.  Mr. Sposaro opined that perhaps some ratios and limits should be established when comparing the size of the two structures.  One perhaps should be dramatically smaller than the other and be restricted to percentage of square footage of the primary structure. 
Chairman Brusco asked for a motion to direct Mr. Sposaro to draw a resolution for action of the Annual Report - 2014 at next month’s meeting based on what was discussed.  Ms. Donato made the motion, and it was seconded by Mr. DeMeo.   All agreed.  Motion carried.

Chairman Brusco stated for consideration of future applications that when the engineer is reviewing an application and the Board is accepting testimony based on what is currently there physically on the property, the applicant may have something that would negate the application.  An applicant may have several outstanding building permits unbeknownst to the Board whereby work was not started on some of them.  This could affect an application and testimony submitted to the Board. 
ADJOURNMENT
A motion to adjourn the meeting was duly made and seconded at 9:09 pm.







Respectfully submitted,







Beth Foley







Board Secretary


